CHAPTER

1

_________________________________

The Process of Proof

B.
APPELLATE REVIEW OF EVIDENTIARY ISSUES

Questions for Classroom Discussion [p. 24]
1.
Action for personal injuries suffered in an automobile accident.  Plaintiff’s attorney asks a witness, “What did Plaintiff tell the police when they arrived at the scene?” Defendant’s counsel loudly states, “Objection!”  The court overrules the objection.  The witness then answers, “Plaintiff said Defendant ran the red light.” Assume the testimony was inadmissible hearsay. On appeal Defendant’s counsel argues that admission of the testimony over her objection was error.  How should the appellate court rule?

2.
Same case.  Plaintiff’s attorney asks the witness, “What did Plaintiff tell the police when they arrived at the scene?” Defendant’s counsel states, “Objection, hearsay!”  The court sustains the objection.  Plaintiff’s counsel then asks, “OK, then what did Plaintiff tell the paramedics when they arrived?”  Defendant’s counsel states, “Objection!”  The court overrules the objection and allows the witness to answer.  The witness testifies, “Plaintiff said Defendant ran the red light.”  Assume the testimony was inadmissible hearsay. On appeal Defendant’s counsel argues that admission of the testimony over her objection was error.  How should the appellate court rule?

3.
Same case.  Plaintiff’s attorney asks the witness, “Did Defendant run the red light?”  The witness quickly answers, “I didn’t see what happened, but I heard Plaintiff tell the police that Defendant ran the red light.”  What should Defendant’s now counsel do now?  Is it too late?

4.
Same case.  Plaintiff’s attorney calls the plaintiff to testify and asks, “Who had the red light?”  Before Plaintiff can answer, Defendant’s counsel objects on the ground of hearsay and the court sustains the objection.  Plaintiff’s counsel has no evidence other than Plaintiff’s testimony to prove who had the red light, which is the crucial issue in the case.  Assuming the trial court was wrong to sustain the objection, what must Plaintiff’s counsel do to preserve the issue for appeal?

5.
Prosecution for murder.  A rule (studied in Chapter 4) forbids the prosecution in a murder case from presenting evidence during its case-in-chief of Defendant’s character for violent behavior. If Defendant objects to such evidence, and the trial court overrules the objection, is the court’s decision subject to “abuse of discretion” review on appeal?

6.
Same case.  The prosecution offers evidence during its case-in-chief of Defendant’s character for violent behavior.  Defense counsel does not object, the evidence is admitted, and Defendant is convicted.  Assuming the evidence was inadmissible under the rules, what must Defendant’s counsel argue on appeal in response to the claim that the failure to object at trial means the error cannot be considered on appeal?

7.
If an appellate court finds that a trial court committed error in the admission or exclusion of evidence, will the appellate court necessarily reverse the judgment of the trial court?  Why not reverse whenever the trial court errs? Wouldn’t a reversal make the court more careful in issuing its evidentiary rulings?

C.
SOURCES OF EVIDENCE AND THE NATURE OF PROOF

2.
Witnesses: The Requirements of Competency, Personal Knowledge, and Oath or Affirmation

a.
“Competent to Be a Witness”

Questions for Classroom Discussion [p. 27]

1.
A three-year-old child says she saw the incident in question and promises to tell “what really happened and not make-up something.”  She then gives a coherent description of the incident.  Is the witness competent?

2.
Same case.  Assuming the witness is competent and her testimony is admitted against your client, what would you argue to the jury about her credibility?
3.
A witness is an atheist and states she does not believe she will be punished by God if he lies.  Is the witness competent?

4.
Why do you think the common law disqualified from testifying witnesses such as children and atheists? What assumption does Rule 601 make about the ability of jurors to evaluate accurately the credibility of witnesses?

5.
Does evidence of a witness’s atheism suggest she is not a credible witness? If so, is the evidence admissible to attack her credibility? Read Rule 610.

6.
Civil action brought in a federal district court in Ohio under diversity jurisdiction.  Plaintiff calls a three-year-old child to testify.  What law must the court apply to determine if the child is competent to testify?
b.
Competency of Judge and Jurors
Questions for Classroom Discussion [p. 29]

1.
Recall that Rule 103(a)(1) provides that the right to appeal for error based on erroneous admission of evidence usually is waived in the absence of a timely objection. Normally, an objection is timely if it is made as soon as the evidence is offered. Notice that Rule 606(a) provides, “the opposing party shall be afforded an opportunity to object out of the presence of the jury.” This creates an exception to Rule 103(a)(1), permitting a valid objection to be stated after a juror has finished testifying and the entire jury has been excused from the courtroom. Why does Rule 606(a) create such an exception?

2.
Notice that Rule 605 creates an even more complete exception to Rule 103(a)(1), stating “No objection need be made in order to preserve the point.” Why does Rule 605 create such an exception?

Questions for Classroom Discussion [p. 32]

1.
Defendant is convicted after a jury trial.  Defendant makes a motion for new trial on the ground of jury misconduct and calls the courtroom bailiff to testify that jurors were drinking alcohol and doing drugs whenever he entered the jury room during deliberations.  Is the bailiff’s testimony barred by Rule 606(b)?

2.
Defendant is convicted after a jury trial.  Defendant makes a motion for new trial on the ground of jury misconduct and calls a juror to testify that the jury decided the case by flipping a coin.  Is the juror’s testimony barred by Rule 606(b)?

3.
Defendant, an African American, is convicted of murder and sentenced to death. Defendant makes a motion for new trial and calls a juror to testify that, during deliberations, several jurors made remarks disparaging African Americans and one said, “It doesn’t matter if he committed the murder or not, we should execute them all.” In a hearing on a motion to overturn the conviction, is the juror’s testimony barred by Rule 606(b)?  If it is, what other argument might Defendant make?

4.
Negligence action by Plaintiff against Defendant after Defendant allegedly ran Plaintiff down as Plaintiff crossed the street in a crosswalk late one night. Defendant claims she was not the one whose car struck Plaintiff. To identify Defendant’s car as the one that hit Plaintiff, Plaintiff calls Witness, who testifies that she was standing approximately 200 feet from the point of impact, and that the car that hit Plaintiff was a 1995 Acura Integra. Other evidence shows that Defendant owns a 1995 Acura Integra. After a jury verdict for Defendant, Plaintiff’s attorney learns that one of the jurors is a car buff and, during deliberations, said that “there’s no way to tell the difference between a 1995 Integra and a 1996, 1997, 1998, 1999, 2000, or 2001 Integra from 200 feet in the dead of night.” Plaintiff moves for a new trial on the ground that the juror employed improper personal knowledge outside the record and offers the testimony of another member of the jury to prove what was said during deliberations.  How should the court rule on the competency of the juror to testify? 

5.
Same case as question 4.  The jury reached a verdict for Plaintiff and recorded on the verdict form their decision to award Plaintiff $1,000,000 in compensatory damages.  A juror subsequently writes a letter to Plaintiff’s counsel expressing her belief that the jury made a mistake in calculating the damage award because it incorrectly assumed that Plaintiff would not have to pay attorney’s fees out of the judgment. Plaintiff makes a motion for a new trial and argues that the juror’s letter is admissible under the exception in Rule 606(b)(3) for mistakes in entering the verdict onto the verdict form.  How should the court rule?

c.
The Competency of a Witness Whose Recollection Has Been Refreshed Through Hypnosis
Questions for Classroom Discussion [p. 37]

1.
Would the witness in People v. Shirley have been competent to testify if Rule 601 applied?

2.
The court in People v. Shirley stated that it did not “foreclose the continued use of hypnosis by the police for purely investigative purposes.”  Can you see why the decision might still discourage police from using hypnosis in an investigation?  What are the disadvantages of this?

3.
Evidence Code § 795 was enacted in response to People v. Shirley.  Why do you think the legislature did this?  In a civil action arising under diversity jurisdiction brought in federal district court in California, is a witness competent under Rule 601 to testify if her recollection has been refreshed through hypnosis?

4.
In an earlier set of discussion questions, you considered the assumptions Rule 601 makes about the ability of jurors to evaluate witness credibility.  Make an argument that those assumptions are not valid in the case of a witness whose recollection has been refreshed through hypnosis and, therefore, limits on such a witness’s competency are justified.

Questions for Classroom Discussion [p. 41]

1.
Assume the defendant in Rock was hypnotized by a therapist who lacked training in hypnosis, was paid by defense counsel, and kept no record of the procedures employed.  According to Rock, does a state law excluding hypnotically refreshed recollection produced under such circumstances necessarily violate the Constitution?

2.
Does Rock mean that an accused has a constitutional right to present the hypnotically refreshed testimony of a witness other than the defendant when that testimony is crucial?

d.
The “Personal Knowledge” Requirement

Questions for Classroom Discussion [p. 44]

1.
Prosecution of Defendant for the murder of Joe. Defendant denies committing the crime. A prosecution witness testifies he saw a person resembling Defendant shoot Joe, but the witness admits he did not have his glasses on, his view was obstructed by a tree, and the sun was in his eyes. Does the witness have personal knowledge? What standard of proof applies to the question?

2.
Same case.  A prosecution witness testifies “Defendant shot Joe.”  After further questioning, the witness admits he did not see the shooting but a police officer told him Defendant was the perpetrator.  Does the witness have personal knowledge?

3.
Same case. A prosecution witness testifies, “The police officer told me, ‘Defendant shot Joe.’” Does the witness have personal knowledge? If so, is there any other reason why we might not want to admit this testimony?

4.
Same case.  A prosecution witness testifies he had a dream that Defendant shot Joe.  Does the witness have personal knowledge?

5.
Same case.  A prosecution witness testifies that, before the crime was committed, Defendant told the witness “I had a dream that I shot Joe.”  Does the witness have personal knowledge?  Is the testimony relevant?

6.
Prosecution for bank robbery.  A prosecution witness testifies he overheard a conversation between Defendant and an alleged accomplice just before the crime was committed.  The witness says that the conversation was in a foreign language he does not understand.  The witness then offers to testify that he believes Defendant was talking about robbing the bank.  Does the witness have personal knowledge?

7.
Personal injury action arising from an automobile accident. Plaintiff calls the emergency room doctor to testify about Plaintiff’s injuries. The doctor states that she does not remember, but offers to read to the jury the notes she made at the time in the hospital’s records. Does the witness have personal knowledge?

8.
Prosecution for election fraud in which Defendant is alleged to have cast votes in the name of elderly patients living in a nursing home. The prosecution alleges the patients could not have been capable of casting the votes themselves. The prosecutor puts one of the patients on the witness stand and asks a series of questions. In response, the patient only stares blankly at the ceiling. Does the patient have personal knowledge? If not, is the patient even a witness subject to Rule 602? If he is not a witness, does he serve some other function in the trial?
e.
The “Oath or Affirmation” Requirement

Questions for Classroom Discussion [p. 46]

1.
Prosecution of Defendant for perjury.  Previously, Defendant had been a defense witness in the criminal trial of Jane.  The prosecution alleges that Defendant lied when she testified that she and Jane were together in another state when the crime was committed.  Prior to taking the stand in Jane’s trial, Defendant had refused to take an “oath,” claiming that she was an atheist.  The court allowed her simply to state that she would testify “honestly.”  May Jane be tried for perjury?

2.
At the trial of an auto accident case, Plaintiff calls Witness to testify about the accident.  Witness refuses to take an “oath” before testifying, and also refuses to affirm that she will tell the truth.  Defendant objects to Witness testifying.  How should the court rule?
3.
Real Evidence: Authentication and the Best Evidence Rule

b.
Authentication

i.
Introduction

Questions for Classroom Discussion [p. 49]

1.
Action for breach of contract.  Defendant denies accepting Plaintiff’s offer to make a contract.  Plaintiff produces a signed letter that reads, “I accept your offer.”  For this letter to be relevant, what must Plaintiff claim this letter to be?

2.
Same case.  What does Plaintiff have to prove in order to authenticate the letter?

3.
What are some ways to authenticate a signature under Rule 901(b)?

4.
Same case.  Plaintiff offers the testimony of a handwriting expert that he has compared the signature on the letter in question with other signatures shown to be that of Defendant and that, in the expert’s opinion, the letter in question is signed by Defendant.  Defendant offers the testimony of another handwriting expert who comes to the opposite conclusion.  Assume that the judge finds both experts to be qualified and believes their opinions are equally convincing.  Should the judge admit the letter?

5.
Same case.  If the judge admits the letter, is the jury bound to conclude that the letter is signed by Defendant?

ii.
Authentication of Photographs
Questions for Classroom Discussion [p. 52]
1.
Suit for injuries suffered in an auto accident.  Plaintiff shows an eyewitness a photo of the intersection taken by a photographer one year before the accident.  Plaintiff asks the witness, “Does this photo fairly and accurately depict what the intersection looked like at the time of the accident?”  The witness answers in the affirmative.  Defendant objects, claiming only the photographer can authenticate the photo.  How should the court rule?

2.
Same case.  This time Plaintiff asks, “Is this a photo of the intersection?”  Defendant objects on the ground the witness cannot authenticate the photo.  How should the court rule?

iii.
Authentication Through Chain of Custody

Questions for Classroom Discussion [p. 53]

1. 
Prosecution for cocaine possession.  The prosecutor seeks the admission of a bag of white powder, claiming it is same bag Officer Smith found on Defendant.  In the following transcript, does the court make the proper rulings?  As the transcript begins, Officer Smith is on the stand and has already testified that he found a bag of white powder in Defendant’s pocket.

PROS:
Officer, I show you now what has been marked State’s Exhibit A.  Do you recognize it?

SMITH:
It looks just like the baggie of white powder I found in Defendant’s pocket.

PROS:
Can you tell if it is the same baggie?

SMITH:
Well, I can’t be sure because I have seen many baggies and they all look pretty much alike.

PROS:
Does Exhibit A differ in appearance in any respect from the baggie you found in Defendant’s pocket?

SMITH:
No.

PROS:
Your honor, we offer Exhibit A.

DEF:
Objection, insufficient foundation.

BY THE COURT:
Sustained.

PROS:
Officer, after you found the baggie of white powder in Defendant’s pocket, what did you do with it?

SMITH:
When I returned to headquarters I turned the baggie over to the custodian of the evidence room, Sergeant Jones.

PROS:
No further questions.

DEF:
No questions, your honor.

[The prosecution then calls its next witness, Officer Jones.  The transcript picks-up after Jones has testified that he is the custodian of the evidence room at police headquarters and that Officer Smith turned over to him a bag containing white powder on the date in question.]

PROS:
What did you do with the baggie after Smith gave it to you?

JONES:
I placed it in an evidence bag and wrote on the bag the case number Smith gave me.  The evidence bag is a large, thick plastic bag we use to store items of this nature.  It can be sealed in a way that shows if it has been tampered with.  

PROS:
What did you do with the evidence bag?

JONES:
I sealed it and then placed the bag in an evidence locker and then locked it with a key.

PROS:
Who has access to that locker?

JONES:
Me.  I have the only key.

PROS:
When was the next time you saw that evidence bag?

JONES:
This morning.  I unlocked the locker and brought the bag to court.  I opened the evidence bag and handed the baggie of white powder to you.  I then saw you take it to the clerk and saw that it was marked Exhibit A.

PROS:
Before you opened the evidence bag this morning, did you notice any signs that it had been previously opened or tampered with in any way?

JONES:
No. 

PROS:
The State offers Exhibit A into evidence.

DEF:
Your honor, may I take the witness on voir dire?

BY THE COURT:
Proceed.

DEF:
Officer Jones, isn’t it true that right after Smith handed you the baggie, you got a phone call?

JONES:
Yes.

DEF:
And when the phone rang you set the baggie down on the table behind you?

JONES:
Correct.

DEF:
So during the entire phone conversation the baggie was not in your sight, right?

JONES:
That is true.

DEF:
Nothing further.  Objection, insufficient foundation.

PROS:
May I ask three questions, your honor?

BY THE COURT:
Of course.

PROS:
Officer Jones, how long did the phone call last?

JONES:
One minute, at most.

PROS:
And was anyone else in the evidence room at that time?

JONES:
No, I was alone.

PROS:
And when you finished your phone conversation and returned your attention to the baggie, did you notice anything that suggested someone might have tampered with it? 

JONES:
No.  It was in exactly the same place and same condition as it was when I placed it on the table behind me.

PROS:
Thank you.  The State offers Exhibit A.

BY THE COURT:
The objection is overruled.  Exhibit A will be received in evidence.

2.
Same case.  Officer Smith (the arresting officer) admits he absentmindedly left the baggie of white powder in the men’s room of the bus station overnight.  When he returned the next morning, he found the baggie on the counter in approximately the position in which he left it.  Is the baggie admissible?

3.
Murder prosecution.  The victim was found with a jewel-encrusted, gold dagger stuck in his heart.  The prosecutor shows a dagger to the investigating officer, who testifies, “That’s the dagger I found stuck in the victim.”  Has the dagger been authenticated, or will it be necessary for the prosecution to establish a chain of custody?

4. 
Murder prosecution.  The victim was shot and found with a smoking gun next to his body.  The gun is identical to thousands of similar guns in circulation.  The investigating officer testifies that, when he found the gun at the scene of the crime, he etched his initials in the barrel.  He then examines a gun handed to him by the prosecutor and says, “That’s the gun I found next to the victim—it has my initials on the barrel.”  Has the gun been authenticated, or do we need a chain of custody?

iv.
Examples of Authentication Under Rule 901(b) – Problems Posed by New 

Technologies

Question for Classroom Discussion [p. 57]

             In Simpson, could the printout of the alleged chat room discussion have been authenticated under one of the specific subdivisions of Rule 901(b)?  Which one?

Questions for Classroom Discussion [p. 59]

1.
In Jackson, assume that the defense offered a printout of a white supremacist web site that contained a statement taking responsibility for the racist mailings the prosecutor alleged had been sent by defendant.  A defense witness testifies she typed the correct internet address of the white supremacist web site and made the printout, which was an accurate copy of the content of the web site.  Would the court be correct in concluding that this was insufficient to authenticate the web site or the printout because Defendant was a skilled computer user who could have “slipped” the statement into the web site?

2.
To prove that the Lexis-Nexis search described in Jackson was conducted from Defendant’s computer, assume that the prosection offered into evidence a printout from the computer records of Lexis-Nexis that contained the words searched, the time of the search, the password employed to conduct the search, and a series of numbers that identifies the computer from which the search was conducted.  Assume that searches through Lexis-Nexis are completely automated and that no human at that company participates in the processing of a search.  How could the prosecutor authenticate this document?  What sections of Rule 901(b) are pertinent?

5.
Self-authentication
Questions for Classroom Discussion [p. 62]

1.
Will contest.  Defendant offers into evidence a document entitled “Last Will and Testament” and which purports to bear the signature of the testator.  The signature is not notarized.  Plaintiff objects on the ground that the document has not been authenticated.  Defendant argues the document is self-authenticating since it appears to be what Defendant claims it to be—testator’s will.  How should the court rule?

2.
Plaintiff alleges that he was injured when he drank a bottle of Whoopsie Cola in which there was a piece of broken glass.  Defendant Whoopsie denies it was one of its bottles.  Plaintiff offers into evidence the bottle in question, which is imprinted with the words “Whoopsie Cola.”  In order to authenticate the bottle, does Plaintiff need the testimony of someone who knows that this specific bottle was produced by Defendant?

3.
Prosecution of Alice for murder.  The prosecution offers into evidence a newspaper which carried an article about the crime the day after it was committed.  The article quotes the investigating police officer as stating, “Alice committed the murder.”  Does the prosecutor need to call the newspaper reporter to authenticate the newspaper?  Is there any other problem with admitting the evidence?

c.
The Best Evidence Rule

Questions for Classroom Discussion [p. 64]

1.
Prosecution for theft of a briefcase and its contents owned by Victoria.  The arresting officer testifies that when Defendant, Sam, was arrested he had a briefcase in his car.  The defense objects under Rule 1002 on the ground the briefcase itself should have been offered.  How should the court rule?

2.
Same case except the officer testifies that when Defendant was arrested he had a briefcase in his car and that in the briefcase was a business card with Victoria’s name on it.  The defense objects under Rule 1002.  How should the court rule?

3.
Same case except the officer testifies that a surveillance video taken in the store where the robbery occurred shows defendant pointing a gun at Victoria.  The defense objects under Rule 1002.  How should the court rule?

4.
Action for personal injuries.  A doctor testifies that an x-ray revealed Plaintiff suffered a broken arm.  The defense objects under Rule 1002.  How should the court rule?

5.
Same case.  The doctor testifies that, in her opinion, Plaintiff is unable to work.  She bases this opinion on her review of Plaintiff’s x-ray.  The defense objects under Rule 1002.  How should the court rule?

6.
Action for infringement of computer trade secrets.  Plaintiff offers into evidence a printout of its software source code that was created from the disk on which the software resides.  The printout is offered so it can be compared line-for-line with a printout of Defendant’s software.  Defendant objects under Rule 1002 to the printout of Plaintiff’s software.  How should the court rule?

7.
Prosecution for murder.  Defendant’s conviction was reversed on appeal and he is being retried.  The prosecution’s eyewitness, Joe, testified against Defendant at the first trial but is unavailable at the retrial.  The prosecutor calls Sally, who heard Joe testify at the first trial, and asks, “What did Joe say when asked who shot the victim?”  Sally responds, “Joe said Defendant was the shooter.”  Is the question objectionable under Rule 1002 because Joe’s answer is in a written transcript?

8.
Same case.  Assume Sally was not present at the first trial.  She testifies, “The transcript says that Joe identified Defendant as the murderer.”  Is the testimony objectionable under 1002?

9.
Same case.  Assume again that Sally was not present at the first trial.  She testifies, “Defendant is the murderer.”  Defense counsel knows that Sally did not see the crime committed and is basing her testimony on reading the transcript of the first trial.  What is the proper objection to Sally’s testimony?

Questions for Classroom Discussion [p. 66]

1.
Action for breach of contract.  Plaintiff offers a photocopy of the contract.  Is this an original?  If not, is it still admissible?

2.
Same case.  Plaintiff offers a handwritten copy of the contract.  Is it admissible?

3.
Same case.  Defendant claims his supposed signature on the contract is a forgery.  Is the photocopy admissible?

4.
Prosecution for treason. A prosecution witness testifies to the contents of a note in which Defendant outlined details of his plan to sell military secrets to a foreign government. Defendant ate the note when the FBI kicked in his door. Is this testimony concerning the contents of the note admissible?
5.
Same case.  Defendant offers to testify that the note simply listed the groceries he intended to pick-up at the market.  Is this testimony admissible?

4.
Judicial Notice

Questions for Classroom Discussion [p. 76]

1.
Prosecution of Defendant for robbing a convenience store.  Defendant claims she was in church attending Sunday services when the robbery took place.  The prosecutor asks the court to take judicial notice that the date of the robbery fell on a Wednesday, not a Sunday, and provides the court with a Sierra Club calendar.  May the court take judicial notice?

2.
Same facts as in Question 1. The prosecutor asks the court to instruct the jury that it must accept as conclusive that the day on which the robbery occurred was a Wednesday. Defendant objects. How should the court rule?
3.
Defendant appeals a judgment for Plaintiff in a negligence action arising from an accident in which Defendant’s car struck Plaintiff. At trial, Plaintiff alleged that Defendant was going 50 miles per hour in a school zone, where the speed limit is 25 miles per hour. Defendant’s appeal is based on Plaintiff’s failure to offer evidence at trial to prove the accident was in a school zone. Plaintiff provides the appellate court with a copy of a city ordinance declaring the block in question to be a school zone.  Defendant does not deny the truth of this fact, but claims that it would be improper for the court to take judicial notice on appeal. How should the court rule?

4.
Negligence action by Plaintiff against Defendant arising from an automobile collision. To prove Defendant was driving intoxicated, Plaintiff calls a police officer who testifies that she conducted a breathalyzer test on Defendant five minutes after the collision, and that it revealed that Defendant’s blood-alcohol content was .16 percent, twice the legal limit. The officer testifies that she calibrated the device earlier on the same day. After the jury renders a verdict for Plaintiff, Defendant moves for a new trial on the ground that Plaintiff failed to demonstrate that a breathalyzer can measure blood-alcohol content accurately. Plaintiff asks the court to take judicial notice that a breathalyzer accurately measures the concentration of alcohol in blood when properly calibrated. How should the court rule?

5.
Negligence action by Plaintiff against Defendant arising from a head-on collision after Defendant’s car crossed the center line. Plaintiff claims this occurred because Defendant was not paying attention. Defendant claims her car suddenly ran through a deep puddle, causing her to lose control. Defendant asks the court to take judicial notice that a large puddle often forms at the accident site. The judge is personally aware that this is true. Should the court take judicial notice?

6.
Prosecution of Defendant for murder. Defendant claims self-defense. The prosecution calls Witness, Defendant’s fifteen-year-old child, to testify to a conversation Defendant had with Witness shortly after the crime.  Defendant objects, asking the trial court to recognize a parent-child privilege. There is no statutory parent-child privilege, though the jurisdiction allows its courts to develop the law of privileges as those courts think appropriate. The court decides to create a parent-child privilege on the ground it would encourage communication between parents and children. Accordingly, the court sustains Defendant’s objection. The prosecution argues that the court’s rationale involved a question of fact that is not beyond reasonable dispute, making the court’s action inappropriate. Did the court act within its authority?
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