Chapter 1
Questions for Classroom Discussion

Supplement page 17

1.
Prosecution for Murder.  The prosecution offers into evidence a letter from a witness to the crime.  The defense objects on the ground of hearsay and the objection is sustained.  The prosecution then offers a second letter from the same witness.  The defense attorney objects, but fails to state a specific ground for the objection.  The court overrules the objection and admits the second letter.  Has the defense waived the hearsay objection for purposes of appeal?  What arguments may be made on the basis of the text of the federal and California provisions?

2.
Same case.  Before trial the court ruled both letters inadmissible.  The defense failed to object at trial when the prosecution offered the letters into evidence and the trial court admitted them.  Has the defense waived its objections for purposes of appeal?  What arguments may be made on the basis of the text of the federal and California provisions?

3.
Same case.  The defense objects to both letters on the ground of hearsay.  The trial judge states in open court and in the hearing of the jury, “Objection sustained.  But it doesn’t matter, since defendant is obviously guilty.”  If the defense fails to object to the judge’s statement, has it waived the matter for purposes of appeal?  What arguments may be made on the basis of the text of the federal and California provisions?

Question for Classroom Discussion

Supplement page 19

1. Action for personal injuries sustained in an automobile accident.  The only surviving passenger in plaintiff’s car is a mentally retarded adult with limited ability to speak.  She is non-responsive when asked if she understands that she must tell the truth while testifying.  Is the witness competent under the Federal Rules?  Under California law?

Question for Classroom Discussion

Supplement page 21

1. Prosecution for assault of a witness in a prior case.  The prosecution calls the judge in the instant proceeding to testify.  The defense does not object.  Is the witness competent under the Federal Rules?  Under the C.E.C?

Questions for Classroom Discussion

Supplement page 23 

1.
Prosecution for bank robbery.  The prosecutor calls a member of the jury to testify as to the layout of the bank, where the juror has a checking account.  The defense does not object.  Is the juror competent to testify under the Federal Rules?  Under the C.E.C.?  

2. Same case.  Immediately after the prosecution puts the juror on the stand the judge calls for a recess.  During the recess the defense objects to the juror testifying.  How does this objection affect the progress of the trial under the Federal Rules?  Under the C.E.C?0

3.
Same case.  After the jury returns a verdict of guilty, the defense makes a motion for a new trial.  During the hearing on that motion, the defense offers the testimony of a member of the jury who offers to testify that, during deliberations, several members of the jury were drinking and intoxicated.  Is the juror competent under the Federal Rules?  Under the C.E.C?

Question for Classroom Discussion

Supplement page 24

1.
Personal injury action arising out of trip and fall in supermarket.  The defense calls the store manager to testify.  He says he saw the accident.  Previously, witnesses testified that the manager was in the stockroom at the time the accident occurred at the front of the store.  May the manager testify under the Federal Rules?  Under the C.E.C.?

Questions for Classroom Discussion

Supplement page 29

1.
Action for breach of contract.  Plaintiff testifies that Exhibit A is the original contract.  Defendant will testify to the contrary.  Has Plaintiff offered sufficient evidence to authenticate Exhibit A under the Federal Rules?  Under the C.E.C?

2. Note that under the C.E.C., all provisions relating to authentication concern some form of a writing, broadly defined, while the scope of Rule 901 seems to be wider, applying to telephone conversations, voice identification, and the like.  Is the authentication requirement under the C.E.C. limited to writings?

Questions for Classroom Discussion

Supplement pages 35-36

1.
Personal injury action.  Plaintiff alleges that he was drinking a bottle of Whoopsi Cola when he discovered a human finger in the bottle.  Defendant denies it was a bottle of Whoopsi Cola.  Plaintiff offers Exhibit A, a bottle imprinted with the words “Whoopsi Cola” on the side and he testifies it is the bottle from which he was drinking.  Is the imprint on the bottle sufficient under the Federal Rules and the C.E.C. to authenticate the exhibit as a bottle manufactured by Defendant or is additional evidence necessary?

2.
Civil action for violation of antitrust laws.  Defendant offers into evidence hundreds of documents from its internal business files to prove it was not fixing prices.  Under the Federal Rules, is it necessary for defendant to call a witness to authenticate each document or is there a quicker way?  How about under the C.E.C?

Questions for Classroom Discussion

Supplement page 42
1. Civil action for breach of a written contract alleging Defendant breached because it performed late.  Plaintiff offers into evidence a photocopy of the contract to prove that Defendant’s performance was due on September 1.  The evidence will show that Plaintiff destroyed the original in order to conceal the fact that the word “November” had been typed over to appear to read “September.”  Is the photocopy admissible as a “duplicate” under Federal Rule 1003?  If not, how would you phrase the objection if the evidence was then offered under Rule 1002?  Is the photocopy admissible under either C.E.C. §§ 1520 or1521?  If not, would you phrase the objection differently?

2. Same case.  The contract was in the form of emails exchanged between Plaintiff and Defendant.  The emails were saved to the hard disk in Plaintiff’s laptop computer.  Plaintiff offers into evidence printed copies of the emails produced by connecting a printer to his laptop.  Are the copies admissible under the Federal Rules?  Under the C.E.C.? 

3. Civil action for trespass.  Plaintiff offers a certified copy of his deed, obtained from the county recorder’s office, to show the boundaries of his property.  How will Plaintiff establish the authenticity of the document under California law?  How will she meet the requirements of California’s "Secondary Evidence Rule"?  Could Plaintiff overcome authenticity and best evidence objections under the Federal Rules?
Questions for Classroom Discussion
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Prosecution for manslaughter arising out of an automobile accident.  Defendant testifies that, as he was proceeding westbound on Main Street at 7 a.m., the sun was in his eyes and momentarily blinded him.  Both sides rest their respective cases without offering any evidence as to the position of the sun at 7 a.m. on the date in question and neither side asked the court to take judicial notice thereof.  The trial judge now wants to take judicial notice of the fact that the sun rises in the east and intends to instruct the jury accordingly.  Answer each of the following questions under both the Federal Rules and the California Evidence Code:

1. Is the fact that the sun rises in the east subject to judicial notice?

2. Assuming this is a proper matter for judicial notice, is the court required to take judicial notice of this fact or is it a matter within the court’s discretion?

3. Assuming the court properly takes judicial notice of this fact after requested to do so by the prosecution, should it instruct the jury that it must or may accept as fact that the sun rises in the east?

