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Relevance

A.
THE DEFINITION OF RELEVANT EVIDENCE
Questions for Classroom Discussion [p. 91]

1.
In Jaeger, was the evidence offered to prove a fact of consequence?  If so, did it have a tendency to make that fact more or less probable?

2.
How would you assess the probative value of the evidence in Jaeger?  What factors would you take into consideration?

3.
Prosecution of Defendant for assault and battery on Victim. While sitting in the stands at a football game, Victim was struck in the back by a bullet apparently fired from a handgun. Defendant denies involvement. To prove that Defendant shot Victim, the prosecution calls Witness, who was sitting near Defendant at the time, to testify that she saw Defendant pull something out of his pocket (Witness could not see what it was) and point it in Victim’s direction and that, moments later, there was a loud popping noise and Victim slumped down in her seat. Defendant objects on relevance grounds. How should the court rule?   What inferences connect the testimony to a fact of consequence?  What generalizations justify those inferences?
4.
As noted in the discussion following Jaeger, the first inference in the chain of inferences necessary to determine if witness testimony is relevant is that the testimony is accurate.  In Question 3, what reasons might we have to question the accuracy of Witness’s testimony?
5.
Same case as in Question 3.  The prosecution calls Victim to testify that a week before the shooting, Victim turned down a date with Defendant.  Defendant objects on relevance grounds.  How should the court rule?

6.
Action against a life insurance company for refusing to pay the proceeds of a policy on the life of Deceased. Plaintiff was the beneficiary of Deceased’s insurance policy. The insurance company claims Deceased committed suicide, an act that voids the policy. To prove Deceased took her own life, the insurance company calls Witness to testify that a few days before she died, Deceased called Witness and apologized for something that occurred many years earlier. Plaintiff objects on relevance grounds. How should the court rule?  What inferences connect the testimony to a fact of consequence?  What generalizations justify those inferences?

7.
Same facts as in Question 6. After the court admits Witness’s testimony, Plaintiff wishes to testify that she knew Deceased all her life, and that Deceased was an atheist who did not believe in an afterlife. Is this relevant to prove Deceased did not commit suicide?  Is it relevant to prove she did commit suicide?  What inferences connect the testimony to either conclusion?  What generalizations justify those inferences?
8.
Dispute between Plaintiff and Defendant over who is the birth mother of a certain baby. It is undisputed that both women gave birth to babies at about the same time, but that one of the babies died. To prove that Plaintiff is the birth mother of the living child, Plaintiff wishes to offer evidence that when an elder suggested that the child be divided in two, Plaintiff offered to give the baby to Defendant instead. Defendant objects on relevance grounds. How should the court rule?
9.
Same facts as in Question 8.  To prove that she is the birth mother of the living child, Defendant wishes to offer evidence that when the elder suggested that the child be divided in two, Defendant, in tears, told the elder that she would go along with the solution.  Is the evidence relevant to prove Defendant is the birth mother?

10.
Prosecution of Defendant for assault and battery on Victim.  Defendant claims self-defense. To prove self-defense, Defendant calls Witness to testify that a week before the altercation between Defendant and Victim, Victim threatened to kill Defendant. Defendant was unaware of the threat. The prosecution objects on relevance grounds. How should the court rule?  Does it matter if Defendant claims self-defense because Victim attacked Defendant first or because Defendant was justified in being the first attacker in that he was in fear of his life?  
11.
Prosecution of Defendant for the murder of Victim. Defendant claims she attacked Victim in self-defense because Zed told her that Victim had made a threat against her. It is conceded, however, that Zed was wrong — that in fact Victim made no such threat. The prosecution therefore objects on relevance grounds to Defendant’s testimony concerning what Zed told Defendant. How should the court rule?

12.
Prosecution of Defendant for bank robbery. To prove Defendant took part in the robbery, the prosecution calls Witness, who testifies that she was standing across the street from the bank and saw Defendant emerge with what appeared to be a bag of money. Later, Defendant wishes offers evidence that Witness is far sighted and was not wearing his glasses at the time the bank robbery occurred. The prosecution objects on relevance grounds. How should the court rule?
13.
At a trial involving an intersection collision, Plaintiff calls Witness and begins by asking Witness to recite her name and address.  Defendant objects on relevance grounds.  How should the court rule?

B.
BALANCING PROBATIVE VALUE AGAINST DANGERS

Questions for Classroom Discussion [p. 100]

1.
According to the Feaster court, how exactly is a trial judge to avoid making determinations of credibility when weighing probative value and prejudicial impact?  How can the court determine probative value without deciding whether the evidence is credible?

2.
What, exactly, was the trial judge’s error in Feaster?

3.
How should a trial court instruct a jury about its role in determining credibility?

4.
Prosecution of Defendant for murder.  Defendant claims self-defense.  At trial, the prosecution wishes to offer several color photographs of the victim, taken during the autopsy.  The photos show the victim’s body from several angles, and reveal bullet entry and exit points on the torso and head.  Defendant objects to the photos on Rule 403 grounds.  How should the court rule?  Should it matter that the photos are in color?  What if the photos are tight close-ups of the wound and do not show a recognizable location on the body?  What if the prosecution introduced a diagram rather than the photos?  

5.
Same case.  The perpetrator had placed the victim’s body in a bag and threw the bag in the lake.  The body and bag were discovered six months later.  The prosecutor offers the bag into evidence.  The bag emits a pungent, disturbing odor that can be detected throughout the courtroom.  Defendant objects on Rule 403 grounds.  How should the court rule?

6.
Negligence action by Plaintiff against Defendant following an intersection collision.  Prior to trial, Defendant admits negligence and indicates that she will only contest the extent of injury suffered by Plaintiff.  At trial, Plaintiff wishes to call a witness to testify that Defendant ran the red light, striking Plaintiff’s vehicle.  Defendant objects on relevance and Rule 403 grounds.  How should the court rule?

C.
UNDISPUTED FACTS

Questions for Classroom Discussion [p. 109]

1.
As the Old Chief opinion points out, relevant evidence as defined in Rule 401 includes evidence offered to prove a fact that is not in dispute.  In this sense, the rule differs from the definition of relevant evidence in other rules including California Evidence Code § 210, which defines as relevant any evidence that has “any tendency in reason to prove or disprove any disputed fact that is of consequence to the determination of the action.”  What is the justification for the Federal Rules definition?

2.
What did the court in Old Chief mean by “evidentiary richness” in comparing alternate ways to prove facts?

3.
Why didn’t that principle apply to the facts of Old Chief?

4.
Prosecution of Defendant for bank robbery.  Defendant admits being the person who approached a teller, pointed a shotgun at him, and threatened to kill him if he did not empty his cash drawer into a bag and hand it over.  Defendant claims, however, that she had been kidnapped by the other robbers, and that they threatened to kill her if she did not help them rob the bank.  At trial, the prosecution wishes to call the bank teller referred to above to describe Defendant’s actions.  Defendant offers to stipulate to all the facts to which the teller will testify.  The prosecution refuses Defendant’s offered stipulation.  Defendant objects.  How should the court rule?

D.
PROBABILISTIC EVIDENCE

Questions for Classroom Discussion [p. 112]

1.
Prosecution for bank robbery.  Eyewitnesses testify that the two perpetrators were a black man with shaved head, a beard, and mustache and a Caucasian woman with blonde hair and blue eyes.  The defendants have all these characteristics.  The prosecutor then calls a mathematician to testify as an expert.  The prosecutor states, “Assume one in ten men have a shaved head, one in four men have a mustache, one in ten have a beard, one in three women are blond, one in ten women have blue eyes, and one of every thousand couples are interracial.  What is the probability of finding a couple that reflect all these characteristics?”  The witness answers, “One in twelve million.”  Is the expert’s math correct?

2.
Same case.  Is there a problem with the prosecutor’s assumptions?

3.
Same case.  Is there any problem calculating probability in this manner?  If one in three women is blond and one in ten women has blue eyes, does that mean that one in thirty women has blond hair and blue eyes?

4.
Same case.  Assume defense counsel finds one other couple with all the characteristics of the perpetrators.  Does that mean that the probability defendants are guilty is one in two?

5.
Rape prosecution.  The victim testifies the perpetrator was a Hispanic male, but can offer no other description.  Defendant is a Hispanic male.  A blood sample taken from defendant reveals six DNA characteristics that match those present in a semen stain found on the victim’s clothing.  An FBI database collecting data from several hundred DNA samples of men of various races and ethnic backgrounds shows the following probabilities for the six characteristics: one in five, one in twenty, one in ten, one in two, one in fifty, and one in seven.  An expert witness testifies that this means the probability of a single person having all these characteristics is one in 700,000.  Assume the technology for proving a DNA match is reliable.  If you are defense counsel, how might you attack the evidence?

Questions for Classroom Discussion [p. 116]

1.
Action for employment discrimination on the basis of race. Plaintiffs are African-American teachers who applied for positions with Defendant school district but were not hired. Plaintiffs tender evidence that over the preceding five years only 3% of Defendant’s employment offers were extended to African-American applicants. Is this relevant to show intent to discriminate if Plaintiffs prove that 10% of the student population in the district is African-American? 
2.
Same case.  Plaintiffs tender evidence that over the preceding 5 years only 3% of defendant’s employment offers were extended to African-American applicants while 10% of the applicant pool for those positions were African American.  An expert testifies that this data indicates there is a high probability racial discrimination was a motivating factor in defendant’s employment decisions.  Assume Plaintiffs fail to offer any evidence concerning the relative qualifications of the African-American applicants.  Are the data and the expert’s opinion relevant to show intent to discriminate?

3.
Assuming the evidence in Question 2 is relevant, would it be sufficient to sustain a judgment for Plaintiffs?

Question for Classroom Discussion [p. 121]


Civil action to recover child support. Plaintiff, the mother, alleges Defendant is the father. Plaintiff admits she was sexually intimate with two other men in addition to Defendant at about the time the child was conceived. Analysis of the genetic characteristics of blood samples taken from the child and the Defendant reveals that Defendant is twelve times more likely to be the father than a male randomly selected from the population. The other two men are unavailable for testing and there is no evidence of their genetic characteristics. Using the formula for Bayes’ Theorem (Odds(H/E) = LR × Odds(H)), what are the odds that the Defendant is the father? Is this sufficient to meet Plaintiff’s burden of persuasion?  How would you explain this to a jury?
E.
A SPECIAL APPLICATION OF RELEVANCE DOCTRINE:

PRELIMINARY QUESTIONS OF FACT

Questions for Classroom Discussion [p. 132]

1.
Breach of oral contract action between Plaintiff and Defendant, who were friends, concerning the alleged sale of a car. Plaintiff wishes to testify that Defendant phoned Plaintiff, offered to buy Plaintiff’s car, and that Plaintiff accepted the offer. Defendant claims she never had this phone conversation with Plaintiff, and objects to Plaintiff’s testimony concerning that conversation. What is the preliminary fact Plaintiff must prove to make the testimony admissible?  Is this a 104(a) or 104(b) preliminary fact?  How should the court rule on Defendant’s objection?
2.
Prosecution of Defendant for pick-pocketing.  To prove Defendant committed the crime, the prosecution calls Witness, who was walking with the victim when the act occurred.  If permitted, Witness will testify that just after Defendant reached into the victim’s back pocket and removed his wallet, Witness said to the victim, “Someone just stole your wallet.”  Assume that the statement is hearsay but will be admissible if Witness’s statement described or explained the event while she was perceiving it or immediately after she perceived it.  (See Rule 803(1).)  What is the preliminary fact that must be decided?  Should it be decided according to the standard of Rule 104(a) or Rule 104(b)?

3.
Negligence action by Plaintiff against Defendant following an automobile collision on a dark road at night. Plaintiff was driving one car and Defendant was driving the other car. Defendant also had a passenger in the car. Plaintiff wishes to testify that after the collision, Plaintiff walked over to Defendant’s car, knocked on the window, asked what happened, and that a voice answered, “I don’t know what happened. I fell asleep before the accident.” Assume that if Defendant was the speaker, the evidence would not be excluded by the hearsay rule, but that if the passenger was the speaker, the evidence would be inadmissible hearsay. Defendant objects to Plaintiff’s testimony. What is the preliminary fact Plaintiff must prove to make the testimony admissible?  Is this a 104(a) or 104(b) preliminary fact?  How should the court rule on Defendant’s objection?

4.
Same facts as in Question 3. Assume, however, that the voice from inside the car said, “I don’t know what happened. The windshield was all fogged up.” Defendant objects to Plaintiff’s testimony.  What is the preliminary fact Plaintiff must prove to make the testimony admissible?  Is this a 104(a) or 104(b) preliminary fact?  How should the court rule on Defendant’s objection?
5.
Prosecution of Defendant for murder. The prosecution wishes to present evidence of a written confession signed by Defendant. Defendant admits signing the confession, but claims she only did so after the police threatened to investigate her entire family for any possible wrongdoing. Assume that Defendant is entitled to a decision as to the voluntariness of her confession. To make this decision the court will need to hear testimony from the Defendant and the police.  Where should the jury be during this testimony? 
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