Chapter 2
Questions for Classroom Discussion

Supplement page 50

1. Prosecution for being a felon in possession of a firearm.  Defendant offered to stipulate that he has a felony conviction on his record but denied being in possession of a firearm.  The prosecution accepted the stipulation and the court permitted the stipulation to be read to the jury.  At trial the prosecution offered into evidence a certified copy of Defendant’s judgment of conviction for carrying a firearm onto an airplane, which is a felony.  Is this evidence relevant under the Federal Rules?  The California Evidence Code?  If relevant, what other objection might the defense raise?

2. Same case.  Assume that, under California evidence law covered later in this course, evidence that the defendant illegally possessed guns on some prior occasion is not admissible to show he has the propensity to act in that way and, thus, probably was in possession of a firearm on the occasion in question.  Notwithstanding those rules, does Article I §28(d) of the California Constitution make that evidence admissible?  Notwithstanding that provision, can you object to the admission of that evidence under some other provision in the C.E.C?

Questions for Classroom Discussion

Supplement page 54
1. Action for personal injuries arising out of an automobile accident.  Plaintiff offers the testimony of a witness who says she heard defendant say, “I ran the red light.”  Defendant will deny ever having made that statement.  Both Federal and California evidence law will consider this evidence inadmissible hearsay unless it is deemed to be a statement by the defendant.  Is the identity of the speaker a preliminary fact to be decided under Rule 104(a) or Rule 104(b)?  Under C.E.C § 403 or 405?  Why does it matter?

2. Same case.  Plaintiff offers the testimony of a witness who says she heard a bystander at the accident scene shout, “That Chevy just ran the red light!  I’m so excited!”  Both Federal and California evidence law will consider this evidence inadmissible hearsay unless it is deemed to be a statement by a witness who was speaking while under the stress of excitement.  Is the emotional state of the speaker a preliminary fact to be decided under Rule 104(a) or Rule 104(b)?  Under C.E.C § 403 or 405?  Can the court consider the statement itself in deciding this fact?  

