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The Hearsay Rule

A.
INTRODUCTION: THE IDEA BEHIND THE HEARSAY RULE

Questions for Classroom Discussion [p. 140]

1.
Why do we have a hearsay rule?  How does it affect the fact-finding process?

2.
If the witness and the declarant are the same person (i.e., if the witness is testifying about her own out-of-court statement), why should the statement ever be classified as hearsay?

3.
Suppose a statement is hearsay and is not admissible pursuant to an exception.  If the judge believes that the probative value of the statement is not outweighed by the danger of unfair prejudice, does the judge have the authority to admit the evidence?

B.
THE RULE
1.
“Statement”
2.
“Declarant”
3.
Statement Made “Other Than While Testifying at the Trial or Hearing”
Questions for Classroom Discussion [p. 145]

1.
To prove that Defendant committed the crime, a police officer testifies that at a line-up, an eyewitness to the crime pointed to Defendant when asked whether the person who committed the crime was among those in the group.  Is the eyewitness’s conduct a statement?

2.
To prove that Defendant committed the crime, evidence is offered that a bloodhound trained to track a scent followed a trail from the crime scene and “pointed” to Defendant. Is this a statement?

3.
To prove that the “surf was up” at a particular beach, evidence is offered that hordes of surfers headed for that beach. Is this a statement?
4.
To prove that an officer had just entered the barracks, evidence is offered that the lead enlisted person in the barracks loudly snapped to “attention” and yelled, “Atten-Hut!”  Is this a statement?

5.
To prove that the defendant committed the crime, a testifying witness points to the Defendant when asked if the person who committed the crime is in the courtroom.  Is this a statement for purposes of the hearsay rule?  If so, is it covered by the rule?

6.
During Denise’s murder trial, a spectator in the gallery stands up and yells, “Denise is a murderer.”  Is this statement covered by the hearsay rule?

7.
At a trial, a party wishes to offer in evidence a statement made by a person in a deposition.  Is this statement covered by the hearsay rule?

8.
Same case.  A witness testifying at trial is asked, “Tell us what you said in your deposition.”  Is this statement covered by the hearsay rule?

4.
Statement “Offered in Evidence to Prove the Truth of the Matter Asserted”
Questions for Classroom Discussion [p. 148]

1.
Why is a statement classified as hearsay only if it is “offered in evidence to prove the truth of the matter asserted”? 

In each of the following hypotheticals, indicate whether the statement or conduct is “offered to prove the truth of the matter asserted.”

2.
Prosecution of Defendant for the murder of Victim.  To prove that Zed, another person, committed the crime, Defendant offers evidence that Zed confessed to the crime.

3.
Same case.  To prove that Zed committed the crime, Defendant offers evidence that Zed said, “I hated Victim.”

4.
Personal injury action arising from an automobile accident.  To prove that Plaintiff was injured, evidence is offered that just after the event, Plaintiff was sitting on the street curb sobbing.

5.
Same case.  To prove Plaintiff was injured, evidence is offered that when someone asked him at the scene whether he was hurt, Plaintiff grabbed his own leg and began rubbing it.

6.
Prosecution of Defendant for assault and battery on Victim.  Defendant claims self-defense.  To prove that Victim attacked Defendant first, evidence is offered that the day before the altercation, Victim said, “I want to kill Defendant.”

7.
Same case. Suppose that Defendant admits being the one who hit first, and claims he did so because he feared that Victim was going to kill him. Victim’s statement (“I want to kill Defendant”) is offered to prove that fact.
8.
Personal injury action.  Witness testifies that the light was green for Plaintiff.  To prove that Plaintiff’s light was red, Defendant offers evidence that at the scene of the accident, Witness said Plaintiff’s light was red.

9.
Same facts. Defendant offers Witness’s prior statement (“Plaintiff’s light was red”) to impeach Witness by demonstrating that she is inconsistent and therefore unreliable.
10.
To prove that a witness is insane, and thus not credible, evidence is offered that she said, “I am Elvis.”

11.
Same case.  Suppose the witness said, “I believe I am Elvis.”

12.
Prosecution of Defendant for the murder of Victim.  To prove that Defendant was acting in the heat of passion and did not premeditate, Defendant offers evidence that just before he killed Victim, Defendant’s best friend Joy said to Defendant, “Victim attacked me.”

13.
Same basic situation as in Question 12, except assume that Victim survived, and is now being prosecuted for rape of Joy.  The prosecution offers Joy’s statement to Defendant, “Victim attacked me.”

14.
Prosecution of Defendant for bank robbery.  To prove that Defendant robbed the bank, evidence is offered that during a fight with his girlfriend, the girlfriend said to Defendant, “I may have B.O. but at least I’ve never robbed a bank.”

15.
Prosecution of Defendant for the murder of Victim. A prosecution witness offers to testify that he heard the sound of a gunshot from the next room, opened the door, saw Victim on the floor and Victim’s brother choking Defendant while screaming, “Killer!”
C.
UTTERANCES AND CONDUCT THAT ARE NOT HEARSAY
1. 
Situations in Which the Utterance or Conduct Constitutes “Words of Independent Legal Significance” or “Verbal Acts”
Questions for Classroom Discussion [p. 152]

1.
Breach of contract action.  Defendant claims there was no contract.  To prove a contract existed, Plaintiff offers evidence that after receiving Defendant’s offer Plaintiff said, “I accept your offer.”  Is this hearsay?

2.
Same case.  Plaintiff offers, instead, his statement to Defendant, “I accepted your offer last week.  Where are my widgets?”  Is this hearsay?

3.
Libel action by Plaintiff against the River City Times for publishing an article falsely stating that Plaintiff was a child molester.  To prove the libel, Plaintiff offers in evidence a copy of the newspaper article.  Is this hearsay?

4.
Same case.  To prove the libel, Plaintiff wishes to testify that the day after the newspaper article appeared, Zed told Plaintiff, “An article in the River City Times states that you are a child molester.”  Is this hearsay?

5.
To prove that a corporate board of directors approved a certain resolution, evidence is offered that when the chairperson asked all in favor to say “aye,” a majority of directors did so.  Is this hearsay?

6.
Action by Joe to quiet title to real property.  Joe claims he acquired title through adverse possession.  He offers evidence that, for years, he posted signs on the property reading, “Private property of Joe.  Stay off!”  Is this hearsay?

7.
Dispute over ownership of a bracelet.  To prove she owned the bracelet, Plaintiff testifies that her grandmother, the prior owner, gave her the bracelet while stating, “Here is your birthday present.”  Is this hearsay?

2.
Situations in Which the Value of the Evidence Derives from the Fact that Words Were Spoken, Not from the Truth of the Matter Asserted

Questions for Classroom Discussion [p. 153]

1.
To prove that Deceased was alive at a certain moment, evidence is offered that at that moment, Deceased told a police officer, “I haven’t kicked the bucket yet.”  Is this hearsay?

2.
Same case.  To prove Deceased was alive at that moment, Deceased’s widow testifies that the police officer told her, at the scene, “Deceased just said he’s still alive.”  Is this hearsay?

3.
To prove that Zed spoke Spanish, evidence is offered that the witness overheard Zed say to a Spanish-speaking person at a restaurant, “Hablo español.”  Is this hearsay?

3.
Situations in Which the Words Are Being Offered to Show Their Effect on the Listener Rather than to Prove the Truth of the Matter Asserted

Questions for Classroom Discussion [p. 155]

1.
Negligence action by Plaintiff against Defendant, the owner of a supermarket, after Plaintiff allegedly slipped on a ketchup spill.  Defendant denies there was any ketchup spill.  To prove the spill was present, Plaintiff calls Witness, another customer who was in the store at the time, to testify that 15 minutes before Plaintiff fell, Witness told Defendant’s manager that there was ketchup on the floor.  Is this hearsay?

2.
Same case.  Suppose Witness’s statement is only offered to prove that Defendant was aware of the ketchup spill before the accident occurred.  Is this hearsay?

3.
Same case.  If the evidence is only admissible to prove notice, how may Defendant prevent the jury from using it for the wrong purpose?

4.
Same case.  Suppose Defendant asks the court to exclude the evidence because the risk of jury misuse is too great.  How should the court rule?

5.
Same case.  Plaintiff wishes to testify that while she was waiting for medical care, Witness told her, “I warned them about the ketchup!”  Is this hearsay if offered to prove that Defendant was aware of the ketchup spill?
4.
Situations in Which the Words or Conduct Constitute Circumstantial Evidence of the Declarant’s State of Mind

Questions for Classroom Discussion [p. 163]

1.
In Shepard why was Mrs. Shepard’s statement hearsay if offered to prove Dr. Shepard’s guilt?

2.
What non-hearsay argument did the government make to justify admission of Mrs. Shepard’s statement?  Why did the Supreme Court reject the argument?  Was the Court correct?

3.
Action by Plaintiff against Defendant for interference with contract.  Plaintiff alleges that Defendant enticed Zed, one of Plaintiff’s customers, to switch its business from Plaintiff to Defendant by falsely suggesting that Plaintiff was going to declare bankruptcy soon.  To prove that Defendant did this, Plaintiff wishes to testify that Zed told Plaintiff’s sales representative, “I’m switching because your future is uncertain.”  Is Zed’s statement hearsay?

4.
Same case.  Suppose Zed’s statement had been, “I’m afraid you will be going bankrupt soon and won’t be able to fill our orders.”  Is Zed’s statement hearsay?

5.
Will contest.  Testator’s will left everything to Defendant, and Plaintiff claims this was because Defendant exerted undue influence on Testator.  To prove Testator had fallen under Defendant’s spell, Plaintiff wishes to testify that Testator told him, “Defendant really knows how to take care of an old man.”  Is this statement hearsay?

6.
Same case.  To prove that Defendant did not exert undue influence, Defendant calls Witness to testify that Testator told Witness, “I’ve never talked to Defendant about this, but I’ve changed my will and am leaving everything to him.”  Is any part of this statement hearsay?

7.
Same case.  Plaintiff claims one of the ways Defendant influenced Testator was to tell Testator lies about Plaintiff.  To prove this, Plaintiff wishes to testify that around the time he changed his will, Testator said to Plaintiff, “you’ve robbed me blind for years!”  Is this statement hearsay?

8.
Suit by Plaintiff, the personal representative of Deceased, against Defendant Insurance Co. for failure to pay on a policy of insurance on Deceased’s life.  Deceased died in an automobile crash.  It is undisputed that Deceased suffered from an often fatal illness.  Defendant claims the insurance policy was void because Deceased committed suicide.  Plaintiff claims the automobile crash was an accident.  To prove the crash was an accident, Plaintiff calls Witness, a good friend of Deceased, to testify that a few days before the crash, Deceased told Witness, who was suffering from a bout of deep depression, “Don’t give up!  There’s always hope.”  Is this statement hearsay?

5.
Situations in Which Words or Conduct Are Not Assertive or Are Assertive of Something Other than What They Are Offered to Prove
Questions for Classroom Discussion [p. 167]

1.
Negligence action by Plaintiff against Defendant, the owner/pilot of a small airplane that crashed, injuring Plaintiff.  Plaintiff claims Defendant took off even though the plane was unsafe.  To prove that the plane was safe, Defendant offers testimony that before she got on board and took off, she walked around the plane looking at its wings and engine.  Is this hearsay?  If not, why not?  Do you understand why “non-assertive conduct” can be a subset of “circumstantial evidence of the declarant’s state of mind”?

2.
To prove a hurricane was expected to hit the town, evidence is offered that the citizens boarded up their homes and businesses.  Is this hearsay?

3.
To prove a hurricane was coming, evidence is offered that the police activated the town’s warning siren.  Is this hearsay?

4.
To prove a person had a contagious disease, evidence is offered that her doctor placed her in an isolation room.  Is this hearsay?

5.
Prosecution of Defendant for robbing the River City Bank.  To prove Zed, rather than Defendant, robbed the bank, Defendant offers evidence that shortly after the robbery, Zed was seen carrying bags of money.  Is this hearsay?

6.
Same case.  To prove Defendant committed the crime, the prosecution offers evidence that when the police tried to question Defendant shortly after the robbery, Defendant ran away.  Is this hearsay?
G.
HEARSAY VERSUS PERSONAL KNOWLEDGE OBJECTIONS

Questions for Classroom Discussion [p. 174]

1.
Civil action for injuries suffered in an automobile accident.  Defendant alleges contributory negligence in that Plaintiff knowingly was driving on defective brakes, which prevented him from stopping in time to avoid the collision.  To prove Plaintiff had defective brakes, Defendant calls a witness who offers to testify that on the day before the accident, she heard an auto mechanic tell Plaintiff, “I just took a look at your brakes.  They are shot.”  Is this testimony objectionable?  If so, on what basis?

2.
Same case.  Plaintiff admits his brakes were defective but claims he did not know this was the case.  Defendant offers the same evidence only to prove Plaintiff was on notice of the defect.  Is this testimony objectionable?  If so, on what basis?

3.
Same case.  Defendant’s witness testifies, “Plaintiff’s brakes were shot.”  The witness is relying on what she heard the mechanic say.  Is this testimony objectionable?  If so, on what basis?

4.
Same situation as in Question 3.  How does Plaintiff’s attorney find out and reveal to the judge that the witness lacks personal knowledge?

H.
REVIEW: HEARSAY OR NOT HEARSAY

Questions for Classroom Discussion [p. 174]

In each of the following questions, indicate whether the evidence is hearsay or not hearsay.  Assume that the definition of hearsay in Federal Rule 801(c) (and not the “declarant-based” definition) applies unless you are instructed otherwise.

1.
Prosecution of Defendant, a tall blond man, for bank robbery.  Defendant denies committing the crime.  To prove Defendant committed the crime, the prosecution calls Officer, a police officer, to testify that she spoke with Zed, who witnessed the robbery, and that the crime was committed by a tall blond man.

2.
Same case.  Assume Zed testified in an earlier trial of the same case that the robbery was committed by a tall blond man.  The first trial ended in a hung jury.  Before the case could be retried, Zed died.  The prosecutor wishes to take the stand to testify that she was at the first trial and heard Zed testify that the robber was a tall blond man.

3.
Same case.  Instead of taking the stand herself to relate the substance of Zed’s testimony at the first trial, the prosecutor calls Court Reporter, the court reporter who transcribed the testimony at the first trial, to read Zed’s testimony from the official transcript.

4.
Same case.  To prove Defendant’s involvement, the prosecution calls Witness, a teller who was in the bank at the time of the robbery, to testify that just after the robbery, she told a police officer that the robber was a tall blond man.

5.
Same case.  The prosecution calls Investigator, the chief police investigator assigned to the case to testify that a police forensic expert examined the stolen money for fingerprints, and that this expert told Investigator that fingerprints on the money matched those of Defendant.

6.
Same case. If the court sustains a hearsay objection to the testimony in Question 5, the prosecutor will respond that the forensic expert’s statement is not being offered to prove the truth of the matter asserted (that fingerprints on the money matched those of Defendant), but only to prove that the expert believed that the prints matched those of Defendant).
7.
Same case. Assume the evidence of the forensic expert’s statement is offered during a hearing to determine whether there was probable cause to arrest Defendant.

8.
Wrongful death action by Plaintiff, administrator of the estate of Deceased, against Defendant following an automobile accident in which Deceased died.  Defendant admits negligence but contests damages, claiming that Deceased died instantly in the crash.  To prove that Deceased lived for a time after the crash, Plaintiff calls Witness, a bystander who observed the accident, to testify that she approached Deceased’s car just after the crash, and that Deceased was moaning incomprehensibly.

9.
Same case, except that Witness will testify that when she approached Deceased, Deceased said, “I’m alive.”

10.
Same case, except that Witness will testify that she did not speak to Deceased, but that Bystander told her that Deceased said, “I’m alive.”

11.
If the judge rules that the evidence in Question 10 is hearsay, how can Plaintiff’s lawyer get Deceased’s words before the jury?

12.
Prosecution of Defendant for murder.  To prove her innocence, Defendant offers a letter written by Zed, now deceased, taking responsibility for the crime.

13.
To prove that the traffic signal at a particular intersection had turned green, a witness will testify that at that moment, the driver second in line at the intersection honked her horn.

14.
To prove that it was raining at a particular place and time, evidence is offered that people opened their umbrellas.

15.
To prove that Zed suffered pain when another person bumped into her, evidence is offered that Zed said, “Ouch!”

16.
Same case.  To prove Zed was in pain when brought to the hospital, an emergency room nurse testifies that when she asked Zed, “Are you in pain?” Zed looked at the nurse, put his hand on his stomach and said, “Ouch!”

17.
Prosecution of Defendant for burglary.  Defendant claims she never left her house on the night of the crime.  To prove Defendant was home on the night of the crime, Defendant testifies that earlier that evening, before the burglary took place, she told her husband, “I have a horrible stomach ache.” 

18.
Same case.  To prove that Defendant never left her house on the night of the crime, Defendant testifies that she is a Sagittarius, that she read her horoscope in the paper on the day the crime was committed, and that the horoscope read, “Your life will take a bad turn if you don’t stay home tonight.”

19.
Same case.  Instead of testifying that she read the horoscope in the paper, Defendant testifies that on the day the crime was committed, she got a call from Zed, a close friend, who said, “Stay home tonight.  Your horoscope says that if you don’t, your life will take a bad turn.”

20.
Same case.  Instead of Defendant or Zed testifying, Abel, a mutual friend of Defendant and Zed, takes the stand to testify that on the same day, Zed told Abel that she had told Defendant to stay home because her horoscope said that her life would take a bad turn if she did not.

21.
Prosecution of Defendant for the shotgun murder of Victim in Springfield.  There is a dispute about the time Victim was shot.  Defendant claims the shooting occurred at 6:00, when she was in River City.  The prosecution claims the shooting occurred at 4:00, when it is undisputed that Defendant was in Springfield.  To prove that Victim was shot at 4:00, the prosecution calls Witness to testify that on the day of the crime, she was working at her desk, heard a loud sound that could have been a gunshot or an auto backfiring, and within a minute, looked at her watch, which read 4:00.

22.
Same case, except that Witness testifies that within a minute after hearing the loud sound, she asked her colleague what time it was, and that the colleague looked at her watch and said, “4:00.”

23.
Same case, except that instead of testifying that she looked at her watch or asked a colleague about the time, Witness testifies that within a minute after hearing the shot, she heard the automated “break whistle” on the factory floor go off four times, which she testifies indicates that it is 4:00.

24.
Conversion action by Plaintiff against Defendant arising from a dispute about ownership of a certain dog.   Defendant, a kennel operator, claims that Plaintiff sold the dog to Defendant for $200.  Plaintiff claims she was the one who paid the $200, and that this payment was to board and care for the dog for a month while Plaintiff traveled in Europe.  To prove that the arrangement was only for boarding and care, Plaintiff testifies that when she brought the dog to Defendant, she said, “I’ll pay you $200 if you will care for my dog for a month.”
25.
Same case.  Plaintiff wishes to testify that when she returned from Europe and Defendant refused to turn over the dog, Plaintiff responded, “We had a deal for board and care, not a sale!”

26.
Action by Landlord against Tenant to recover rent.  Both are farmers.  Rent is to consist of a portion of Tenant’s crops.  Tenant alleges she paid the rent.  To prove payment, Tenant testifies that on the day rent was due, she approached Landlord, pointed to a certain field, and said, “that corn over there is your rent.”

27.
Prosecution of Defendant for the murder of Victim.  During the trial, while Defendant is testifying on her own behalf, a member of Victim’s family, present in the courtroom, stands up and screams, “You murderer!  You killed Victim, and I saw you do it.”  Later in the trial, a witness who heard the family member’s outburst is asked to repeat what the person said.

28.
Negligent entrustment action by Plaintiff against Defendant.  Defendant allowed Zed to use her car, and Zed recklessly struck Plaintiff while Plaintiff was crossing the street in a crosswalk.  Defendant denies she had reason to know of Zed’s recklessness.  To prove Defendant knew about Zed’s poor driving habits, Plaintiff calls Witness to testify that a week before Defendant loaned the car to Zed, Witness told Defendant that Zed was “the most irresponsible and reckless person I’ve ever met.”

29.
Same case.  Plaintiff offers into evidence an article in a local newspaper, published a week before Defendant loaned the car to Zed.  The article states that Zed’s driver’s license had been revoked because of several arrests for reckless driving.

30.
Same case.  To prove Defendant was aware of Zed’s recklessness, Plaintiff calls Witness to testify that several days before Defendant loaned the car to Zed, Abel told Witness that he had just told Defendant that Zed was the most reckless person he had ever met.

31.
Proceeding to commit Lengold, a law professor, to an institution for the hopelessly insane.  To prove Lengold is insane, evidence is offered that one day recently, Lengold grabbed a megaphone, went to the highest point on campus, and yelled, “I am the king of the Federal Rules!”

32.
Employment discrimination action.  Employer claims Plaintiff was fired for incompetence; Plaintiff claims racial motives.  To prove Plaintiff was fired for incompetence, Employer wishes to testify that a few weeks before firing Plaintiff, she demoted Plaintiff from a supervisory job to a lower position.

33.
Same case.  Suppose the jurisdiction in which the case is tried uses the declarant-based definition of hearsay rather than the assertion-based definition.  Would evidence of the demotion be hearsay?

34.
Prosecution of Defendant for running a murder-for-hire operation out of his neighborhood “counseling” office.  Defendant denies running such a business.  To prove that Defendant ran a murder-for-hire business, the prosecution calls a police officer who conducted an authorized wiretap of Defendant’s office.  If permitted, the officer will authenticate and play a tape recording of a “client” of Defendant saying to Defendant, “Please make my husband disappear.”
35.
Paternity action by Plaintiff against Defendant.  Plaintiff claims that Defendant is the father of Plaintiff’s ten-year-old son Zed.  At trial, Zed takes the stand and testifies, “Defendant is my father.”  If the evidence is not hearsay, is there any other objection?

36.
Negligence action by Plaintiff against Defendant arising from an automobile collision.  At trial, Plaintiff calls Witness, a bystander, to testify that shortly after the cars collided, another bystander asked Witness, “Did you see the Chevy run the red light?”

37.
Prosecution of Defendant for arson.  Defendant asserts that the crime was committed by someone else.  To prove Defendant committed the crime, the prosecution wishes to offer evidence that the day after the crime was committed, the police asked Zed if Defendant committed the crime, and that Zed answered, “it wasn’t a little birdy, if you know what I mean.”

38.
Negligence action by Plaintiff against Defendant after the car Defendant was driving ran off the road and struck Plaintiff.  To prove Defendant’s car was in bad condition, leading to the accident, Plaintiff offers evidence that an hour before the accident, someone said, “Your right front tire is missing two lug nuts.”

39.
Same case.  Assume the person’s statement was made in Defendant’s presence, and is offered to prove that Defendant knew the car was in bad condition.

40.
Prosecution of Defendant for violation of the securities laws by trading stock in Zed Corp. on inside information.  To prove Defendant’s guilt, the prosecution offers evidence that just before Defendant traded the stock, an insider at Zed Corp. told Defendant that the company was about to announce a huge loss for the previous quarter.

41.
Prosecution of Defendant for theft of a valuable coin.  The coin at issue is a one-of-a-kind double-tailed quarter.  Though police found the coin buried in a field near Defendant’s home, Defendant denies any involvement in the theft.  At trial, the prosecution calls Officer, a police officer, who testifies that Defendant’s housekeeper told Officer she saw a quarter “with two tail sides” in Defendant’s home.  Defendant’s counsel objects on hearsay grounds.  The prosecution responds that evidence of the housekeeper’s statement is not being offered to prove that such a coin was in Defendant’s house, but only to prove that the housekeeper had knowledge of such a coin.  Defendant continues to object.
42.
Negligence action by Plaintiff against Defendant arising from an automobile accident.  After the accident, Plaintiff received a letter from Zed, a witness to the accident, stating that Defendant’s car ran a red light and struck Plaintiff’s car.  Plaintiff offers Zed’s letter into evidence.

43.
Same case.  Prior to trial, Plaintiff took Zed’s deposition, and Zed repeated that Defendant’s car ran the light and struck Plaintiff’s car.  Zed died before trial.  Plaintiff wishes to use the transcript of Zed’s deposition to prove that Defendant ran the light and struck Plaintiff.

44.
Prosecution of Defendant, a woman, for murder.  To prove Defendant committed the crime, the prosecution calls Witness, who testifies that she saw Defendant shoot the victim.  To impeach Witness by showing that she tells inconsistent stories, Defendant wishes to offer evidence that just after the killing, Witness told the police the killer was a man.

45.
Same case.  Assume Defendant offers Witness’s prior statement to prove that the killer was a man.

46.
Prosecution of Defendant for murder.  To prove Defendant’s guilt, the prosecution offers evidence that Defendant ran away when the police tried to question her at the scene of the killing.

47.
Same case.  In response to the evidence offered above, Defendant calls Witness to testify that just before Defendant ran from the scene, someone told Defendant that her child had just been run over by a car on the next block.

48.
Slander action by Plaintiff against Defendant.  Plaintiff claims Defendant told an audience of senior citizens that Plaintiff, a stock broker, had stolen money from many of his elderly clients.  To prove this, Plaintiff wishes to have Witness, who was in the audience, testify about Defendant’s statement.

49.
Same case.  To prove that Defendant slandered her, Plaintiff calls Zed to testify that she was not in the audience, but that after the meeting, Witness told her that Defendant claimed Plaintiff had stolen money from many of his elderly clients.

J.
EXEMPTIONS FROM THE HEARSAY RULE: PARTY ADMISSIONS

1.
Simple Party Admissions

Questions for Classroom Discussion [p. 184]

1.
Negligence action by Plaintiff against Defendant following an automobile collision.  Defendant claims to remember no details about the accident.  At trial, to prove Defendant’s liability, Plaintiff wishes to testify that a week after the collision, Defendant contacted Plaintiff and said, “I fell asleep just before the accident.”  Defendant objects on hearsay grounds.  How should the court rule?

2.
Same case.  Plaintiff also wishes to testify that Defendant also said, “I crossed the center line just after I fell asleep.”  Defendant objects on the ground she lacked personal knowledge.  How should the court rule?
3.
Why do the courts refuse to impose a personal knowledge requirement on party admissions?

4.
Same facts.  Assume that Defendant also told Plaintiff, “Maybe somebody slipped something into my Diet Coke at dinner, because I certainly had no warning that I might fall asleep.”  Defendant wishes to testify to this portion of his statement.  Plaintiff objects on hearsay and lack of personal knowledge grounds.  How should the court rule?

5.
Personal injury action by Plaintiff, the administrator of Decedent’s estate, against Defendant, a paramedic, following an automobile accident and Decedent’s subsequent death.  Decedent was crossing the street when she was struck by Zed.  (Plaintiff initially sued Zed, but they reached a settlement before trial.)  At trial against Defendant, Plaintiff claims that Zed’s car caused Decedent a relatively minor injury that could have been treated successfully, and that Decedent’s death was caused by Defendant’s negligent treatment at the scene.  Defendant, however, claims that Decedent was near death when she found her.  To prove Decedent was not badly injured when Defendant began to treat her, Plaintiff calls Zed to testify that when Defendant approached Decedent, Decedent said, “I’m fine.  The car barely touched me.”  If Defendant objects on hearsay grounds, and Plaintiff claims Decedent’s statement is a party admission, how should the court rule?

2.
Adoptive Admissions

Questions for Classroom Discussion [p. 188]

1.
In our hypothetical based on Carlson, why didn’t the court adopt the following procedure:  allow the jury to decide whether defendant’s “head shaking” was a rejection of Lisa’s accusation, and if the jury decided that it was, then allow the jury to hear the accusation itself?
2.
Even assuming the jury would have to hear Lisa’s accusation in order to make an accurate determination of the meaning of defendant’s “head shaking,” what harm would there have been in Carlson if the court had held that the preliminary facts necessary to support admission as an adoptive admission were to be decided in accordance with Oregon Evidence Code 104(2) (Oregon’s equivalent of Rule 104(b))?  Isn’t it true that if the jury found that defendant’s head shaking was a denial of the truth of his wife’s statement, the jury would not use her statement against defendant?

3.
What is the practical effect of the Carlson court’s decision that the question of defendant’s adoption of Lisa’s accusation should be decided in accordance with Oregon Evidence Code 104(1) (Oregon’s equivalent of Rule 104(a))?  How exactly will this be done?

4.
In Carlson, after deciding the issue you have read, the court held that Lisa’s accusation was admissible under the “excited utterance” exception to the hearsay rule.  (For the federal version, see Rule 803(2).)  Make an argument that if Lisa’s accusation was an excited utterance, there was no need for the court to spend so much energy deciding whether the facts supporting admission of defendant’s reaction as a party admission were to be decided under the standard of Oregon Evidence Code 104(1) or that of 104(2).

5.
Prosecution of Defendant, a gang member, for the murder of Victim, a member of a rival gang.  Defendant denies involvement.  To prove Defendant killed Victim, the prosecution calls Witness, a member of Victim’s gang, to testify that shortly after the killing, he approached Defendant in a bar and said, “You son of a bitch!  You killed my friend!” and that Defendant just stared at him and smirked.  Defendant lodges a hearsay objection to Witness’s testimony.  How should the court rule?

6.
Same facts.  Suppose that instead of making his accusation in a bar, Witness made it in front of a bunch of members of Defendant’s gang, and not in the presence of any “civilians.”  Again, Defendant lodges a hearsay objection.  How should the court rule?

7.
Prosecution of Defendant for bank robbery.  Shortly after Defendant’s arrest, and after the police officer read him his Miranda rights, a bank teller approached Defendant and stated, “You are the one who pointed that gun at me.”  Defendant did not respond.  The prosecution wishes to offer the teller’s statement and Defendant’s lack of response.  Defendant makes a hearsay objection.  How should the court rule?

3.
Vicarious Admissions (Authorized and Agency Admissions)
Questions for Classroom Discussion [p. 192]

1.
Should the preliminary facts necessary to the application of the authorized admission rule (Rule 801(d)(2)(C)) be decided in accordance with the standard of Rule 104(a) or that of Rule 104(b).  Should agency admissions (Rule 801(d)(2)(D) be treated the same way?

2.
California Evidence Code § 1222 provides that a “statement made by a person authorized by the party to make a statement or statements concerning the subject matter of the statement” is admissible if it is “offered either after admission of evidence sufficient to sustain a finding of such authority, or, in the court’s discretion as to the order of proof, subject to the admission of such evidence.”  Does this rule establish the same standard for admissibility of authorized admissions as the federal version of the authorized admission rule?

3.
Suppose that the only evidence of the authority of the declarant is the declarant’s own statement (“I am authorized to tell you…”).  In the absence of any other evidence of authority, may the court find that the declarant was authorized to speak for the party?

4.
Negligence action by Plaintiff against Ron’s, a supermarket, to recover for personal injuries Plaintiff suffered when he fell in the produce aisle.  Plaintiff claims the fall was caused by a puddle of water on the floor.  Defendant denies there was a puddle on the floor.  At trial, to prove the puddle existed, Plaintiff wishes to testify that shortly after the fall, Zed, the store’s produce department manager, apologized to Plaintiff for “not cleaning up the puddle.”  Defendant objects on hearsay grounds.  How should the court rule?
5.
Same facts.  Suppose Defendant argues that it never authorized Zed to make any statements on its behalf concerning accidents.  Should this affect the court’s ruling?

6.
Same facts.  Suppose that prior to trial, but after Zed made the statement, Defendant fired Zed.  Is Zed’s statement still admissible?

7.
Same facts.  On cross-examination of Plaintiff, Defendant wishes to ask whether Zed also told Plaintiff that Plaintiff was trying to carry too much produce and should have been watching where he was going.  Plaintiff objects on hearsay grounds.  How should the court rule?

8.
Negligence action by Plaintiff against Defendant, the owner of a business, after Plaintiff’s car and a delivery truck operated by one of Defendant’s employees collided in an intersection.  Defendant denies the driver was negligent.  To prove negligence, Plaintiff wishes to testify that just after the accident, the driver approached Plaintiff and said, “I didn’t notice that the light had changed.  My company will pay your damages.”  Defendant objects on hearsay grounds.  How should the court rule?

9.
Breach of contract action by Plaintiff, a movie studio, against Defendant, a famous actor, for reneging on a commitment to star in the studio’s musical version of Citizen Kane.  Defendant claims he was unable to perform because he broke both of his legs in a snow sled accident two weeks prior to the date on which filming was to commence.  To prove that Defendant was physically fit to meet his commitment, Plaintiff calls Witness, a reporter, to testify that shortly after the alleged skiing accident, Defendant’s publicist told her that Defendant was feeling fine and looked forward to his planned mountain climbing expedition scheduled for the following week.  Defendant objects on hearsay grounds.  How should the court rule?

4.
Co-conspirator Statements

Questions for Classroom Discussion [p. 195]

1.
Prosecution of Defendant for murder and conspiracy to commit murder.  Defendant denies any involvement.  To prove Defendant supplied the poison used to kill the victim, the prosecution calls Witness, a bartender, to testify that a few months before the killing took place, Defendant and Zed were sitting at the bar and that Zed said to Defendant, “If you can get the anthrax, I’ll take care of the delivery.”  Defendant objects on hearsay grounds.  How should the court rule?

2.
Same facts.  Assume all the physical evidence suggests that the crime was committed by a single individual, and the only evidence of the involvement of more than one person was Zed’s statement to Defendant.  Is the statement admissible under the co-conspirator rule?

3.
Same facts.  Assume Defendant is only charged with murder, not conspiracy to commit murder.  How would this affect the admissibility of Zed’s statement?

4.
Same basic facts.  Assume, however, that instead of calling Witness (the bartender) to testify, the prosecution calls Witness’s spouse.  If permitted, the spouse will state that Witness told her that he heard Zed say to Defendant, “If you can get the anthrax, I’ll take care of the delivery.”  Defendant objects on hearsay grounds.  How should the court rule?

5.
Same case.  Assume that after the killing, the police captured Zed and Defendant together, and that on the way to the police station, Zed said to Defendant, “We should have picked something less detectable in the body.”  If a police offer overheard the statement, may the prosecution call her to testify about it?

6.
Prosecution of Defendant for bank robbery.  The prosecution alleges that Defendant was the “lookout” whose job was to alert the other robbers if the police were in the vicinity.  Defendant denies any involvement.  To prove he was not involved, Defendant calls Witness to testify that just before the robbery, he was in a coffee shop when he overheard Zed tell Abel, “If you take care of the inside, I’ll keep an eye out for the cops.”  The prosecution objects on hearsay grounds.  Defendant claims Zed’s statement is admissible as a co-conspirator statement.  How should the court rule?

7.
Same facts.  Assume the statement is not admissible as a co-conspirator statement, and that no hearsay exception applies.  Can you make an argument that the court must admit it anyway?

K.
EXEMPTIONS FROM THE HEARSAY RULE: PRIOR STATEMENTS OF WITNESSES

3.
Statements of Prior Identification
Questions for Classroom Discussion [p. 203]

1.
Prosecution of Defendant for robbery of a convenience store.  Two days after the robbery, the police arranged a formal line-up, and Witness, the clerk who was on duty when the robbery occurred, identified Defendant as the perpetrator.  At trial, after presenting evidence about the line-up procedure, the prosecutor asks Witness who she identified.  Defendant objects on hearsay grounds.  How should the court rule?

2.
Prosecution of Defendant for murder. Witness observed the killing, described the perpetrator to the police, and picked Defendant out of a line-up the next day. Witness died before trial. Does Witness’s statement qualify as a statement of prior identification?
3.
Same case.  Suppose Witness did not die before trial, and appears as a prosecution witness.  On direct examination, Witness only testifies about the facts of the killing itself; the prosecutor does not ask her about the line-up.  The prosecutor calls Officer, the police officer who arranged the line-up, to testify about the line-up and about Witness’s identification of Defendant.  Defendant objects on hearsay grounds.  How should the court rule?

4.
Same case.  Assume the court overrules Defendant’s hearsay objection.  Defendant now objects to Officer’s testimony on the ground Officer lacks personal knowledge of the perpetrator because she was not present when the killing took place.  How should the court rule?

5.
Same case.  Suppose that instead of arranging a line-up, the police showed Witness 20 photographs of persons with characteristics matching Witness’s description of the perpetrator.  Does this procedure satisfy the prior identification rule?

6.
Same case.  Suppose that instead of identifying Defendant in a line-up or photo array, Witness was at the police station giving a statement when she noticed Defendant being interrogated, and told the police officer that Defendant was the one who committed the crime.  Does this statement qualify as a statement of prior identification?

7.
Negligence action.  Plaintiff claims Defendant ran a red light and struck Plaintiff as she crossed the street.  Defendant claims she was in another state when the accident occurred.  To prove Defendant was the one who struck Plaintiff, Plaintiff calls Witness to testify that she saw the accident, and described the driver to the police shortly afterward.  (Defendant fits the description.)  Defendant makes a hearsay objection to Witness’s testimony concerning the description she gave to the police.  How should the court rule?

M.
EXCEPTIONS TO THE HEARSAY RULE: AVAILABILITY OF DECLARANT IMMATERIAL
1.
Time-sensitive Statements:  Rules 803(1) and (2)

a.
Excited Utterances (Rule 803(2))

b.
Present Sense Impressions (Rule 803(1))

Questions for Classroom Discussion [p. 210]

1.
Prosecution of Defendant for murder.  To prove that the killing took place outside a bank at 1:00 P.M., the prosecution calls Witness who testifies that she was in front of the bank at 1:00 P.M. that day when she heard Bystander, scream, “Did you hear that gunshot?”  Defendant makes a hearsay objection to Witness’s testimony concerning Bystander’s statement.  How should the court rule?

2.
Same case.  Suppose Witness will testify that Bystander did not scream, “Did you hear that gunshot?” until Witness noticed Bystander looking frantically around her and asked Bystander what happened.  Defendant objects on hearsay grounds.  How should the court rule?

3.
Same case and same circumstances as described in Question 2.  Suppose that after listening to the proposed testimony of Witness and the arguments presented by counsel for both sides, the court is in equipoise as to whether Bystander’s utterance was a spontaneous reaction to the event or a deliberative reaction to Witness’s question.  (“Equipoise” means evenly balanced; here, that means the court is not persuaded either way.)  How should the court rule on Defendant’s objection?

4.
Prosecution of Defendant for assault and battery on Victim, his spouse.  The incident occurred on a busy street corner when Defendant allegedly pushed Victim to the ground.  A police officer arrived at the scene about five minutes after the incident.  The prosecution wishes to have the officer testify that when she approached Victim, Victim was sitting on the sidewalk sobbing, and that when Victim saw the officer, Victim immediately said, through her sobs, “My husband hit me!”  Defendant lodges a hearsay objection to the testimony about Victim’s statement.  The prosecution argues that the evidence is relevant and admissible as an excited utterance.  How should the court rule?

5.
Same facts as in Question 4.  Assume the prosecution argues that Victim’s utterance is also admissible as a present sense impression.  How should the court rule?

6.
Prosecution of Defendant for the attempted murder of Victim, her boyfriend.  Defendant denies being the person who pushed Victim off a cliff.  Victim did not die, but was knocked out by the fall and remained comatose for several weeks before waking up in the hospital.  The prosecution calls Witness, a nurse, to testify that as Victim was emerging from his coma, he opened his eyes and screamed, “You did it, Defendant!”  Defendant objects on hearsay grounds.  The prosecution responds that the statement is admissible as an excited utterance.  How should the court rule?

7.
Prosecution of Defendant for the murder of Victim.  Defendant claims he was in another town on the day of the murder.  The prosecution calls Witness to testify that he was talking to Victim on the telephone on the day of the murder when Victim said, “Defendant just walked into the room.  It looks like he wants to show me his new chainsaw.  I will call you right back.”  He never did.  Defendant objects on hearsay grounds.  How should the court rule?

8.
Prosecution of Defendant vehicular manslaughter.  The driver ran down the victim in a crosswalk and fled.  The car left a tire track clearly showing the tread pattern.  Police took a photo of this track, and also took a photo of the tread pattern of the tires on Defendant’s car.  At trial, the prosecution calls a police officer, who testifies that he showed the two photos to a police tire track expert, and that the expert looked at them and said, “The tread patterns match.”  Defendant raises a hearsay objection to the testimony concerning the expert’s statement.  How should the court rule?

9.
Negligence action arising from a bicycle collision.  Plaintiff alleges that the cyclists had been heading in opposite directions when Defendant suddenly veered into Plaintiff’s path, causing the collision.  To prove Defendant veered into Plaintiff’s path, Plaintiff calls Witness to testify that two or three seconds before the bikes collided, she heard Plaintiff yell, “You’re in my path!”  Defendant makes a hearsay objection.  Plaintiff responds that her statement is admissible as both an excited utterance and a present sense impression.  How should the court rule?

10.
Same facts as in Question 9.  Suppose Witness only heard Plaintiff’s exclamation, did not observe the crash itself, and only looked toward the bike path after the two cyclists were already sprawled on the ground, their twisted bikes wrapped around them.  In addition, both Plaintiff and Defendant were knocked out by the crash, neither remembers what happened just before and during the accident, there were no other eyewitnesses, and there is no physical evidence to show whether Defendant veered into Plaintiff’s path.  May Plaintiff’s statement qualify as either an excited utterance or a present sense impression?

2.
Statements Concerning State of Mind and Physical Condition

a.
Statements of Declarant’s Then-existing State of Mind or Physical Condition (Rule 803(3))
b.
Statements for Purposes of Medical Diagnosis or Treatment (Rule 803(4))
Questions for Classroom Discussion [p. 223]

1.
Why is it important to admit statements of a person’s state of mind, or statements that stand as circumstantial evidence of one’s state of mind?

2.
Personal injury action by Plaintiff against Defendant following an auto collision.  To prove Plaintiff suffered injuries in the collision, Plaintiff calls Witness to testify that at the scene, when Witness asked Plaintiff if she was hurt, Plaintiff said, “My leg is killing me.”  Is the statement admissible under either Rule 803(3) or 803(4)?

3.
Same case.  Suppose that in response to Witness’s question, Plaintiff added, “I was feeling fine just before the accident.”  Is the statement admissible under either Rule 803(3) or 803(4)?

4.
Same case.  To prove that Plaintiff was not injured, Defendant wishes to offer evidence that a paramedic who appeared in response to the accident told Plaintiff at the scene, “luckily, your leg is not broken.”  Is the statement admissible under either Rule 803(3) or 803(4)?

5.
Negligence action by Plaintiff, a young child, against Defendant, the driver of a car who allegedly ran into the child on the street in front of Plaintiff’s school.  Defendant claims her car did not strike Plaintiff and that Plaintiff did not suffer any injury.  To prove that the car struck Plaintiff, causing a hip injury, Plaintiff calls the emergency room doctor who treated her to testify that when the paramedic brought Plaintiff into the emergency room, the paramedic said, “Plaintiff says her hip hurts.”  Is the statement admissible under either Rule 803(3) or 803(4)?

6.
Same case.  Suppose that after saying, “my hip hurts,” Plaintiff added, “I fell hard after that car hit me.”  Is the statement admissible under either Rule 803(3) or 803(4)?

7.
Personal injury action by Plaintiff against Defendant.  To prove that she was injured in the accident, Plaintiff calls Dr. Witness to testify that she examined Plaintiff at the request of Plaintiff’s attorney, and that Plaintiff said, “My head has been hurting ever since the accident.”  Is the statement admissible under either Rule 803(3) or 803(4)?

8.
Prosecution of Defendant for assault and battery on Victim.  Defendant claims he had nothing to do with the crime.  To prove Defendant was the perpetrator, the prosecution calls Officer, a police officer, to testify that the day after the crime, she interviewed Victim while Victim was recovering in the hospital, and that Victim said, “I distinctly remember that the guy had long, straight hair and was well over six feet tall.”  Is the statement admissible under either Rule 803(3) or 803(4)?  

9.
Action for involuntary commitment of a law professor to a mental institution.  To prove that the professor is in serious need of in-patient psychiatric treatment, a psychiatrist testifies that the professor, a man, said, “I am Queen Caroline, and I hereby invoke the rule in my case.”  Is the statement admissible under either Rule 803(3) or 803(4)?  Is the statement hearsay?

10.
Same case.  Suppose the professor’s statement was, “I believe I am Queen Caroline.”  Is the statement admissible under either Rule 803(3) or 803(4)?

11.
Prosecution of Defendant for the murder of Victim.  To prove Defendant was the killer, the prosecution wishes to offer evidence that a few days before he was killed, Victim said, “I am afraid of Defendant.”  Is the statement admissible under either Rule 803(3) or 803(4)?

12.
Same case.  Suppose Victim’s statement had been, “I’m scared because Defendant threatened to hurt me.”  Is the statement admissible under either Rule 803(3) or 803(4)?

13.
In Hillmon, who was the declarant, what was the statement, and why did the Supreme Court classify it as non-hearsay.

14.
Why was Walters’ statement in Hillmon relevant?

15.
What if Walters had written, “A certain Mr. Hillmon plans to leave Wichita….”  Would the statement be relevant?  Would it be hearsay?  If it is hearsay, would it be admissible under the state of mind exception?

16.
Was Walters’ statement strictly about his own intentions?  If not, why didn’t Hillmon’s representatives object to the statement, insofar as it mentioned Hillmon as well as Walters?

17.
Prosecution of Zed and Abel for the kidnapping and murder of Victim.  In the guilt phase of the trial, both Zed and Abel were found guilty of participating in the crime.  During the sentencing phase, to achieve a harsher sentence for Zed, the prosecution wishes to show that Zed was the one who killed Victim.  To prove this, the prosecution wishes to offer evidence that the day before the crime took place, Abel wrote a letter to her husband in which she said, “Tomorrow, Zed and I are going ahead with a risky plan.  All I can say is that I will stand guard, but I don’t want to have anything to do with any violence.”  Is the statement admissible under either Rule 803(3) or 803(4)?
18.
Prosecution of Defendant for the murder of Victim.  To prove Defendant committed the crime, the prosecution offers evidence that earlier in the day she was killed, Victim told a friend, “Defendant is planning to come over for dinner tonight.”  Is the statement admissible under Rule 803(3)?  Is it admissible under Rule 803(4)?
3.
Recorded Recollection (Rule 803(5))

Questions for Classroom Discussion [p. 231]

1.
Prosecution of Defendant, a Caucasian man, for assault and battery on Victim following a barroom brawl.  Defendant denies being involved.  To prove that he was not involved, Defendant calls Witness, the bartender, and asks the bartender to describe the person who started the fight.  Witness testifies that she cannot remember what the person looked like.  Defendant then wishes to show Witness a copy of a note Witness wrote after the event, which contains a description of the attacker as an Asian male.  The prosecution objects.  Defendant responds that he is merely trying to refresh Witness’s recollection.  How should the court rule?

2.
Same case.  Assume that the court allows Defendant to show the note to Witness, but that after looking at it, Witness states that he still has no independent memory of the attacker’s appearance.  Defendant then asks Witness if, shortly after the brawl, she wrote an account of the incident that included a description of the person who started the fight, whether the person’s appearance was fresh in her memory when she wrote the document, and whether the document contained an accurate description.  After each question, Witness answers, “Yes.”  Defendant then shows Witness the same document referred to in Question 1, and Witness identifies it as the account she wrote.  Defendant asks Witness to read the part of the account that describes the person who started the fight.  (The document states that the perpetrator was an “Asian male.”)  The prosecution objects on hearsay grounds.  How should the court rule?

3.
Same case.  Assume that instead of objecting, the prosecutor makes a motion to interrupt the direct examination to conduct a “voir dire” of Witness concerning the document.  Should the court grant that motion?

4.
Same case.  During the voir dire examination, Witness admits that she can’t remember exactly when she wrote the description, and that it might have been several weeks after the brawl took place.  The prosecutor renews her objection.  How should the court rule?

5.
Same case.  Assume the court overrules the prosecutor’s objection and allows Witness to read into the record her description of the perpetrator.  The prosecutor, having seen a copy of the document, knows that Witness had apparently written “white” before “male,” but had crossed it off and written the word “Asian.”  The prosecutor moves for admission of the document into evidence as an exhibit.  Defendant objects.  How should the court rule?

6.
Same case.  Assume that Witness did not write the document.  Instead, it was written by Officer, a police officer to whom Witness spoke shortly after the brawl.  After Witness testifies that she no longer remembers what the perpetrator looked like, Defendant calls Officer, elicits testimony about the document, and asks Officer to read the description into the record.  The prosecutor objects.  How should the court rule?

7.
Same case.  Suppose that instead of calling Officer, Defendant asks Witness whether she gave a description to Officer when the perpetrator’s appearance was fresh in her mind.  Witness answers that she did.  Defendant then asks whether her description was accurate.  Witness says yes.  Defendant then asks if she saw what Officer wrote down.  Witness says yes.  Defendant then asks whether Officer accurately wrote down what Witness told Officer.  Again, Witness answers yes.  Defendant asks Witness to read the description into the record.  The prosecutor objects.  How should the court rule?

4.
Business and Public Records

a.
Records of Regularly Conducted Activity (Rule 803(6))

Questions for Classroom Discussion [p. 238]

1.
What parts of Saul Supervisor’s testimony established each foundational requirement of Rule 803(6)?  Was the court correct in overruling defendant’s hearsay objection?

2.
Civil action to recover for personal injuries suffered in an automobile accident.  After the accident, Plaintiff was taken to the emergency room at General Hospital. To prove the extent of his injuries, Plaintiff offers into evidence a record of the emergency room, written by the attending physician, which states “Preliminary diagnosis: Permanent impairment of anterior keester.”  Is this hearsay?  If so, what must Plaintiff show to have the record admitted as a business record?

3.
Same case.  Under Rule 803(6), does it matter that General Hospital is a non-profit hospital?  That the record contains a diagnosis rather than merely reciting observations?

4.
Same case.  Assume the record states, “Admitting nurse informs me that patient was unconscious when he arrived.  My preliminary diagnosis is permanent impairment of anterior keester.”  Defendant objects to admissibility on the ground this is double hearsay.  How should the court rule?  Suppse the doctors’s statement was not contained in the record, but was an oral statement reported in the testimony of a witness who heard the doctor make the statement.  Would it be admissible?

5.
Same case.  Assume the record states, “Admitting nurse informs me that patient stated he had abdominal pain.  My preliminary diagnosis is permanent impairment of anterior keester.”  Defendant objects to admissibility on the ground this is triple hearsay.  How should the court rule?

6.
Same case.  Assume the record states, “Admitting nurse informs me that patient stated the other driver ran the red light.  My preliminary diagnosis is permanent impairment of anterior keester.”  Defendant objects to admissibility on the ground this is triple hearsay.  How should the court rule?

7.
Action by Hospital against Patient to recover under an unpaid bill.  Hospital offers evidence that its accounting records reveal Patient owed $100,000 for services and has paid nothing.  Patient offers his checking account register, which shows he paid in full.  Are these both admissible under Rule 803(6)?  Can you argue that the provision’s preference for the records of a business over the personal records of an individual is unwarranted?

b.
Public Records and Reports (Rule 803(8))

Questions for Classroom Discussion [p. 241]

1.
Murder prosecution.  The state offers into evidence the report of the police forensic specialist who retrieved and then tested two blood samples she found at the murder scene and a blood sample she took from Defendant after his arrest.  The report describes the genetic characteristics of each sample and concludes that one crime scene sample is a match for Defendant’s blood sample.  Defendant objects to the report on the ground of hearsay.  How should the court rule?

2.
Same case.  Assuming the prosecution could establish all the requisite foundational facts, should the court admit the report as a business record under Rule 803(6)?

3.
Same case.  The defense offers into evidence a portion of the same report that states the other crime scene sample does not match Defendant’s blood.  The prosecution objects on the ground of hearsay.  How should the court rule?

4.
Same case.  If the defense successfully admits the portion of the report described in Question 3, what argument can the prosecution make about the admissibility of the portion of the report described in Question 1?

5.
Same case.  The prosecution offers into evidence just that portion of the report in which the forensic specialist stated that she found the crime scene blood samples under the victim’s fingernails.   The defense objects on the ground of hearsay.  How should the court rule?

6.
Same case.  The police forensic specialist testifies that Defendant’s blood matches a blood sample found at the crime scene.  On cross-examination, the defense challenges the witness’s expert qualifications.  The prosecution then offers into evidence records from the witness’s personnel file at the police department that shows he passed all regular proficiency tests with flying colors.  The defense objects on the ground of hearsay.  How should the court rule?

c.
Absence of Entry in Business or Public Record (Rules 803(7) and 803(10))

Question for Classroom Discussion [p. 244]


State court prosecution for possession of an unregistered firearm.  The prosecution calls the custodian of records of the State Department of Public Safety, who offers to testify that a diligent search of the records of that public agency reveals the absence of any registration for the firearm found in Defendant’s possession.  Defendant objects on the ground of hearsay.  The state evidence rules do not have a provision comparable to Rule 803(10) but follow a definition of hearsay identical to that in Rule 801(c).  Make an argument that the testimony does not contain hearsay.

N.
EXCEPTIONS TO THE HEARSAY RULE: UNAVAILABILITY OF DECLARANT REQUIRED

1.
Unavailability
Questions for Classroom Discussion [p. 246]

1.
Civil action for battery.  Defendant denies involvement in the fight.  Shortly after Plaintiff was attacked, she named Defendant as her attacker.  She then lapsed into a coma and has not recovered.  Plaintiff wishes to offer her statement into evidence under the dying declaration exception to the hearsay rule.  Defendant objects on grounds Plaintiff is not unavailable.  How should the court rule?

2.
Same case.  Suppose Plaintiff is not comatose but is still hospitalized because she is not well enough to go home.  Defendant makes the same objection.  How should the court rule?

3.
Same case, and same situation as in Question 2.  Suppose Defendant argues that if Plaintiff cannot come to court, the court can go to Plaintiff by having court officers, attorneys, and jury go to the hospital, where Plaintiff can testify from her room.  Is Plaintiff available now?

4.
Same case.  Zed was an eyewitness to the attack on Plaintiff.  Assume Zed testified for the plaintiff at an earlier trial of the same action that resulted in a mistrial.  At the earlier trial, Zed testified that she saw Defendant attack Plaintiff.  Before the second trial, Plaintiff lost track of Zed.  Plaintiff’s investigator learned that she no longer lived at the address she had given previously, and she did not leave any forwarding information.  In addition, Zed’s employer reported that she had quit abruptly, saying only that she “needed to get away.”  No further effort was made to find Zed.  At trial, Plaintiff wishes to offer the transcript of Zed’s preliminary hearing testimony under the former testimony exception.  Defendant objects on the ground Plaintiff has failed to demonstrate Zed’s unavailability.  How should the court rule?

5.
Prosecution of Defendant for corporate securities fraud.  At Defendant’s preliminary hearing, the prosecution called Witness, an alleged co-conspirator of Defendant.  Witness testified that Defendant was involved.  Witness refuses to testify at trial, however, asserting her privilege against compulsory self-incrimination.  The prosecutor then confers “use immunity” on Witness, meaning that the government may not use any of Witness’s testimony against her.  Despite having use immunity, and despite the court’s demands that Witness testify, she persists in her refusal.  The prosecution now offers the transcript of Witness’s preliminary hearing testimony under the former testimony exception.  Defendant objects on the ground Witness is not unavailable.  How should the court rule?

6.
Retrial of a negligence action by Plaintiff against Defendant arising from a skateboard collision.  At the first trial, Plaintiff called Witness, who testified that Defendant skated directly into Plaintiff’s path.  Plaintiff calls Witness at the second trial, and although Witness remembers the incident vaguely, she does not remember the events immediately before the actual collision.  Plaintiff asks to have the transcript of Witness’s testimony from the first trial read into the record.  Defendant objects on the ground Witness is not unavailable.  How should the court rule?

7.
Same case.  Suppose that shortly after the accident, a police officer approached Witness and asked her to point to the person who caused the collision.  Witness then pointed to the person.  At trial, however, Witness does not remember who she pointed out in response to the officer’s request.  Plaintiff then calls the officer to testify that Witness pointed to Defendant.  Defendant objects on hearsay grounds.  Plaintiff responds that Witness’s act qualifies as prior identification under FRE 801(d)(1)(C).  Defendant argues that because Witness is unavailable, she is not “subject to cross-examination concerning the [prior identification].”  How should the court rule?

8.
Same case.  Suppose Plaintiff sent a letter to Witness asking her to appear at the second trial.  Witness responded in writing that she would appear.  However, Witness does not show up on the specified date.  Plaintiff offers into evidence the transcript of Witness’s testimony at the first trial.  Defendant objects on the ground Witness is not unavailable.  How should the court rule?

2.
The Former Testimony Exception (Rule 804(b)(1))
Questions for Classroom Discussion [p. 253]

1.
Prosecution of Defendant for bank robbery.  At an earlier trial, which resulted in a hung jury, Witness testified for the prosecution that she saw Defendant and Zed point weapons at the bank tellers and demand all the money.  At the new trial, the prosecution calls Witness to give the same testimony, but Witness refuses to testify, claiming a non-existent privilege, and continues to refuse even after the court orders Witness to testify.  The prosecution wishes to offer into evidence the transcript of Witness’s testimony from the first trial.  Defendant objects on hearsay grounds.  How should the court rule?

2.
Same case.  Assume Zed, the other person with whom Defendant allegedly robbed the bank, disappeared after the robbery and was not found until a few weeks before the second trial.  The prosecutor at the second trial offers the transcript of Witness’s testimony against both Defendant and Zed.  Is it admissible against Zed?

3.
Same case.  Assume once again that Witness’s former testimony is only being offered against Defendant.  Instead of offering the transcript of Witness’s testimony, the prosecution calls a newspaper reporter who was in court during Witness’s testimony at the first trial, covering the case.  The prosecutor asks the newspaper reporter to relate the substance of Witness’s testimony.  Defendant objects on hearsay and best evidence rule grounds.  How should the court rule?

4.
Second trial of a negligence action by Plaintiff against Defendant arising from a skateboarding accident. Plaintiff claims Defendant suddenly swerved into Plaintiff’s path and struck Plaintiff. At the first trial, to prove Defendant swerved into Plaintiff’s path, Plaintiff called Witness, expecting Witness to testify to that effect. But Witness’s direct examination testimony was at best ambiguous, and on cross-examination, Witness testified that it was Plaintiff who swerved into Defendant’s path. Plaintiff’s redirect examination failed to discredit Witness’s testimony. Defendant prevailed. On appeal, the court reversed and remanded the case for a new trial. Unfortunately, Witness died between the two trials. Defendant wishes to introduce the transcript of Witness’s testimony from the first trial. Plaintiff raises a hearsay objection. How should the court rule?

5.
Same facts.  Suppose Plaintiff did not attempt to undermine the testimony Witness gave on cross-examination, preferring to leave well enough alone and not risk making the situation even worse.  May Defendant introduce the transcript of Witness’s testimony at the retrial?

6.
Prosecution of Defendant for racketeering.  The indictment resulted from a grand jury investigation during which Witness, an alleged member of Defendant’s “family,” testified that Defendant ran a huge illegal drug importation operation.  At trial, the prosecutor calls Witness, but Witness refuses to testify despite a court order, citing fear of reprisal.  The prosecutor then offers into evidence the transcript of Witness’s grand jury testimony accusing Defendant.  Defendant objects on hearsay grounds.  How should the court rule?

7.
Same case.  Suppose that when she testified before the grand jury, Witness insisted that Defendant did not have anything to do with illegal drug importation.  Other witnesses, however, provide sufficient evidence to lead the grand jury to indict Defendant.  Witness dies in a plane crash before trial, due to no fault of the prosecution or Defendant.  At trial, Defendant offers into evidence the transcript of Witness’s grand jury testimony.  The prosecution objects.  How should the court rule?

8.
Same facts.  Suppose Witness had not died in the plane crash and Defendant calls Witness to testify at the trial.  Witness refuses, however, claiming a fear of prosecution based on her testimony.  What steps may Defendant take to obtain Witness’s testimony?

9.
Same facts.  Suppose Witness’s grand jury testimony had been favorable to the government’s case.  At Defendant’s trial, if Witness is reluctant to repeat her testimony, what steps might the government take to require Witness to testify?

10.
Is it fair that the government has a far greater chance of being able to make use of inculpatory grand jury testimony than a criminal defendant has of making use of exculpatory grand jury testimony?

11.
Civil action for battery by Plaintiff against Zed and Corporation.  Plaintiff alleges that Zed, who worked as a security guard at Corporation headquarters, committed battery when she forced Plaintiff to submit to an invasive full body search in the lobby of the building before allowing Plaintiff to take an elevator to a Corporation office.  The state also filed criminal assault and battery charges against Zed.  At that trial, the prosecution called Witness, who testified that she observed Zed’s search of Plaintiff.  Zed cross-examined Witness, seeking without success to get Witness to admit that Zed did not conduct the invasive search alleged by the government.  Zed was acquitted.  Witness died before the civil action came to trial.  Plaintiff now offers against both defendants the transcript of Witness’s testimony at the criminal trial.  Assume Plaintiff claims Corporation is liable on a theory of respondeat superior.  Both Zed and Corporation raise hearsay objections to admission of the transcript.  How should the court rule?

3.
The Dying Declaration Exception (Rule 804(b)(2))

Questions for Classroom Discussion [p. 257]

1.
Prosecution of Defendant for the attempted murder of Victim.  Defendant denies involvement.  The attack on Victim left her critically injured, and she lapsed into a coma from which she has not recovered at the time of trial.  The prosecution wishes to offer evidence that before becoming comatose, Victim told an attending nurse, “I don’t expect to make it.  I hope Defendant pays for this.”  Defendant objects on hearsay grounds.  How should the court rule?

2.
Same facts, except assume that Victim died and the charge is murder.  Defendant lodges a hearsay objection to the evidence of Victim’s statement.  How should the court rule?

3.
Same facts.  Assume Victim did not die until several weeks after making the statement.  How does this affect its admissibility as a dying declaration?

4.
Civil action for battery by Plaintiff against Defendant.  The action stems from a barroom brawl during which Plaintiff, who claims he was an innocent bystander, was seriously injured.  Defendant also claims he was a bystander.  To prove that Defendant was involved in the fight, Plaintiff wishes to offer evidence that while Zed, who was injured trying to stop the brawl, was recovering in the hospital, she suddenly sat upright in bed and said to a nurse, “I must follow the white light.  Defendant put me here, but I will be at peace soon.”  At the time of the trial, Zed has recovered but is on a long trip out of the country and beyond the reach of the court’s subpoena power.  Defendant makes a hearsay objection to testimony concerning Zed’s statement.  How should the court rule?

5.
Same case.  Suppose that during her argument to the court about the admissibility of the purported dying declaration, Defendant represents that a few minutes before making the statement to the nurse, Zed told a visiting family member, “I plan to sue Defendant when I get out of here.”  Based on this statement, Defendant asks the court to exclude Zed’s statement to the nurse.  How should the court rule?

6.
Same case.  Suppose the court overrules Defendant’s objection to evidence of Zed’s statement to the nurse.  Defendant now offers the statement Zed made to the family member.  Plaintiff objects on both relevance and hearsay grounds.  How should the court rule?

7.
Prosecution of Defendant for the murder of Victim.  Defendant denies involvement.  Just before Victim died, Victim told her husband, “The end is very near.  Defendant did this to me.”  The prosecution offers Victim’s statement as a dying declaration.  Defendant objects, and presents uncontested evidence that Victim was a life-long atheist who did not believe in any kind of afterlife.  How should the court rule?

8.
Will contest.  The testator died from injuries sustained in an automobile accident.  Plaintiff offers evidence that, shortly before she died, the testator said, “I’m going fast.  My will was the product of undue influence!”  Defendant objects on hearsay grounds.  How should the court rule?

4.
The Declaration Against Interest Exception (Rule 804(b)(3))
Questions for Classroom Discussion [p. 262]

1.
Negligence action arising from an automobile collision.  Plaintiff claims Defendant’s car crossed the center line and struck Plaintiff’s car.  To prove that it was Plaintiff’s car that crossed the center line, Defendant calls Zed, a passenger in Plaintiff’s car, and asks Zed if it isn’t true that, after the accident, Zed admitted to a police officer that she grabbed Plaintiff’s steering wheel as a joke and that the car veered left, crossing the center line.  Plaintiff objects on hearsay grounds.  How should the court rule?

2.
Same case.  Suppose Zed refuses to answer the question even though the court orders her to do so.  Defendant now calls the police officer to whom Zed made the statement, and asks that person to relate what Zed said.  Plaintiff objects on hearsay grounds.  How should the court rule?

3.
Battery action by Plaintiff against Defendant.  Plaintiff claims Defendant knew she had a sexually transmitted disease and had sex with Plaintiff without informing him of that fact.  Defendant denies she has an STD.  To prove that Zed, another person with whom Plaintiff had a sexual relationship, was the one who transmitted the disease to Plaintiff, Defendant offers evidence that before Zed learned she had an STD, she told a friend about her relationship with Plaintiff.  Zed disappeared before trial and cannot be located.  Plaintiff raises a hearsay objection to the evidence of Zed’s statement to her friend.  How should the court rule?

4.
Same facts.  Assume that Zed made the statement after she learned that she had the STD.  Plaintiff objects on hearsay grounds to evidence of the statement.  How should the court rule?

5.
Prosecution of Defendant for distribution of cocaine.  Defendant denies involvement, and claims that Zed was the guilty party.  To prove that Zed, and not Defendant, committed the crime, Defendant offers evidence that Zed, a member of an underworld “family,” told his “don” that he had set up a “terrific cocaine distribution network,” just as the “don” had told him to do.  Zed died before trial.  The prosecution raises a hearsay objection to the evidence of Zed’s statement.  How should the court rule?

6.
Same case.  Assume, however, that Zed made the statement to an undercover police officer posing as a would-be buyer of a large quantity of drugs.  Again, the prosecution objects on hearsay grounds.  How should the court rule?

7.
Same case.  Assume that Zed made the statement to a police detective while being interrogated in connection with the cocaine distribution ring.  Assume, also, that Defendant presents evidence that when the police searched Zed’s apartment, they found a large quantity of cocaine and a computerized list of prospective buyers.  Again, the prosecution raises a hearsay objection.  How should the court rule?

Questions for Classroom Discussion [p. 269]

1.
In Williamson v. United States, why did the Supreme Court hold that “neutral” statements made during the course of an otherwise self-incriminating statement were not within the scope of the declaration against interest exception?

2.
Prosecution of Defendant for kidnapping.  Defendant denies involvement.  During their investigation, the police questioned Zed.  At first, Zed denied having any knowledge of the crime.  After being warned that his lack of cooperation might lead to his being charged as a principal in the crime, Zed admitted involvement, but claimed his only role was to develop information about the victim’s daily routine and to pass it along to Defendant, who Zed claimed actually captured and held the victim.  Zed also told the police how and where Defendant captured the victim.  Zed was killed in an auto accident before trial.  The prosecution offers Zed’s statements into evidence.  Defendant objects on hearsay grounds.  How should the court rule?

5.
The Forfeiture by Wrongdoing Exception (Rule 804(b)(6))

Questions for Classroom Discussion [p. 275]

1.
Negligence action by Plaintiff against Defendant arising from an automobile collision.  Witness observed the collision, and Plaintiff plans to call Witness to testify at trial.  Prior to trial, Defendant pays Witness to “disappear” for a while, making Witness unavailable to testify at the trial.  Plaintiff wishes to offer into evidence Witness’s statement to a police officer the day after the accident, in which Witness said that Defendant ran a red light and struck Plaintiff.  Defendant objects on hearsay grounds.  How should the court rule?

2.
Prosecution of Defendant for the murder of Victim.  The prosecution alleges that Defendant killed Victim to prevent her from testifying at Defendant’s racketeering trial.  Defendant denies having anything to do with Victim’s death.  Before she was killed, Victim accused Defendant of being a “big time mobster who is involved in all kinds of illegal activities.”  The prosecution wishes to offer Victim’s statement into evidence at the murder trial.  Defendant objects.  How should the court rule?

3.
Prosecution of Defendant for the murder of Victim.  An intruder in Victim’s home killed Victim as he slept.  Defendant denies being the intruder.  A few days before Victim was killed, he told a friend, “Defendant is going to kill me.”  The prosecution offers Victim’s statement, and Defendant objects on hearsay grounds.  How should the court rule?

4.
Prosecution of Defendant for bank robbery.  A few days before the trial was to begin, Zed, one of Defendant’s co-defendants, killed Witness, a bank customer who was present during the robbery.  Zed did this to prevent Witness from testifying against the defendants.  Defendant knew nothing of Zed’s plan to kill Witness before Zed carried it out, though Defendant did not inform the police of Zed’s act after Defendant learned of what Zed had done.  The prosecution wishes to offer in evidence Witness’s statement to the police in which she gave a description of the robbers.  Defendant objects on hearsay grounds.  How should the court rule?

5.
Same case.  Suppose that Defendant knew of Zed’s intention before Zed acted, and that Defendant attempted without success to talk Zed out of killing Witness.  When it was clear that Zed would not change his mind, Defendant told him, “Do what you want.  I can’t stop you.”  Defendant objects on hearsay grounds to admission of Witness’s statement to the police.  How should the court rule?

6.
Prosecution of Defendant for involvement in an ongoing drug distribution scheme.  Before the authorities arrested Defendant and others, Witness, a rival drug dealer, threatened to go to the police and tell them about the operation in which Defendant allegedly participated.  To prevent Witness from doing this, Zed, one of Defendant’s alleged co-conspirators, without the knowledge of the others, threatened to kill Witness if he went to the police or cooperated in any way with a possible prosecution of Defendant’s group.  At trial, Witness refuses to testify despite a court order to do so.  The prosecution wishes to offer into evidence a statement by Witness to a friend in which Witness claimed Defendant was a drug distributor.  Defendant objects on hearsay grounds.  How should the court rule?

O.
THE RESIDUAL EXCEPTION (RULE 807)
Questions for Classroom Discussion [p. 285]
1.
Product liability action by Plaintiff against Defendant, an automobile manufacturer. Plaintiff claims that Husband, her husband, was driving a new car manufactured by Defendant when the car’s defectively designed steering mechanism failed, causing him to lose control and crash. Husband died from injuries he sustained in the crash, but lived long enough to tape-record a description of what happened. Plaintiff offers the tape recording into evidence. Assume that Zed was also in the car with Husband when the accident occurred, and that the car, though badly damaged, has been preserved. Defendant makes a hearsay objection to the admission of the tape recording. How should the court rule?
2.
Same facts.  Assume, however, that Husband was alone in the car and that the car was damaged so badly in the accident that it is not possible for experts to determine what happened.  Plaintiff asks the court to admit Husband’s tape under Rule 807, the residual exception.  Defendant objects on hearsay grounds.  How should the court rule?

3.
Prosecution of Defendant for possession of cocaine with intent to distribute.  The grand jury indicted Defendant after hearing the testimony of Zed, who had been granted transactional immunity before giving her grand jury testimony.  In that testimony, Zed admitted that she conspired with Defendant to obtain and sell a large quantity of cocaine, and also testified about important details of the planning and execution of the crime.  Before the trial, Zed died in an automobile accident.  At trial, the prosecution offers Zed’s grand jury testimony.  Defendant objects on hearsay grounds.  How should the court rule?

4.
Same facts, except suppose that in her grand jury testimony, Zed declared that she knew a great deal about Defendant’s activities, and that she was certain Defendant had nothing to do with the crime.  Zed died before trial.  Defendant wishes to offer Zed’s grand jury testimony.  The prosecution objects on hearsay grounds.  How should the court rule?

Q.
THE HEARSAY RULE AND THE CONSTITUTION
3.
Current Supreme Court Jurisprudence About the Relationship Between Hearsay and the Confrontation Clause

Questions for Classroom Discussion [p. 306]

1.
 Prosecution of Bob for bank robbery.  Alice, an alleged accomplice, told police while under interrogation that she was the mastermind of the crime but that Bob was also involved.  Alice died while in custody.  Would admission of Alice’s statement against Bob violate the Confrontation Clause?
2.
Same case.  While in jail, Alice made the same statement to Sally, her cellmate.  Unknown to Alice, Sally was a police officer who was posing as a prisoner.  Would admission of Allice’s statement violate the Confrontation Clause?
3.
Prosecution of Dennis for the shooting murder of Victim on a street corner.  Dennis claims he was just in the wrong place at the wrong time, and that the killing had been committed by another person.  At trial, the prosecution calls Wilma to testify that she arrived at the street corner moments after the shooting and saw Walker kneeling next to Victim, sobbing.  If permitted, Wilma will testify that Walker suddenly pointed to Dennis and screamed, “You did it!”  Walker died before the trial.  Would admission of Walker’s statement violate the Confrontation Clause?

4.
Constitutional Limits on the Exclusion of Hearsay

Questions for Classroom Discussion [p. 314]

1.
In Chambers, what factors appear to have motivated the Supreme Court to hold that the Mississippi evidence rules could not be used to prevent Chambers from presenting evidence of McDonald’s confession and other statements?

2.
Prosecution of Defendant for murder.  The crime was witnessed by several people, each of whom independently identified Defendant in non-suggestive line-ups.  At trial, Defendant calls Witness and wishes to have her testify that Zed, a casual acquaintance of Defendant, confessed that she had committed the murder.  Zed is unavailable.  Defendant is unable to present any evidence corroborating the trustworthiness of Zed’s statement to Witness.  The prosecution objects on hearsay grounds.  Defendant responds that exclusion of the evidence would violate his constitutional rights.  How should the court rule?
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