Chapter 3
Question for Classroom Discussion

Supplement page 56


Assume you are a federal district court judge and are asked to rule on the admissibility of hearsay evidence that you believe is highly reliable but does not fit within the scope of any specific hearsay exception within the Federal Rules of Evidence.  Does Rule 802 require you to exclude the evidence?  If you are a superior court judge in California and no specific hearsay exception within the Evidence Code applies, does C.E.C. § 1200 require you to exclude hearsay that you think should be admitted? 

Questions for Classroom Discussion

Supplement pages 59-60 

1.
Action for breach of contract brought in federal court.  Plaintiff offers the out of court statement of defendant “I breached the contract.”  Defendant objects on the ground of hearsay.  Should the court admit the evidence on the ground it is not hearsay or on the ground it is hearsay but within an exception to the hearsay rule?  If the evidence is offered in California Superior Court, is the answer different?

2.
Same case.  After defendant’s statement is admitted, defendant offers evidence that, immediately after defendant said, “I breached the contract,” he added, “but not before plaintiff refused to perform as promised.”  Is the rest of defendant’s statement admissible under the Federal Rules over a hearsay objection?  If the evidence is offered in California Superior Court, is the answer different?

3.
Prosecution for bank robbery and conspiracy.    The prosecution offers into evidence the out-of-court statement of one of the alleged members of the gang made to another member of the gang while planning the robbery, “You don’t need to worry about the cops.  Joe [defendant’s name] is our getaway driver and he is the best in the business.”  Defendant objects on the ground of hearsay.  The prosecution argues that the statement is an admission of a co-conspirator.  For purposes of admitting this evidence under the Federal Rules, what is the prosecution’s burden of proof for showing the existence of a conspiracy?  May the court consider the statement itself in determining whether a conspiracy existed for purposes of deciding whether the statement is a co-conspirator admission?  What are the answers to these questions under the CEC?

4. Negligence action for personal injuries arising out of a collision with Truck Co.’s delivery truck.  Plaintiff testifies truck crashed through her bedroom window and driver said, “I fell asleep while driving.”  Hearsay under the Federal Rules?  Hearsay under California law?  What result in California if the driver acted properly, the accident was caused by faulty brakes, and driver’s out of court statement was, “The company mechanic sometimes forgets to check the brakes.”?

Question for Classroom Discussion

Supplement page 61

      Murder prosecution.  Prosecution calls Witness, who testifies that he was present at the scene of the crime and that defendant was the perpetrator.  The defense does not cross-examine.  Prosecution then calls Police Officer who testifies that, over a year after the killing, defendant was apprehended and placed in a police lineup during which Witness pointed at defendant and said, “That’s your man!”  Defendant objects on the ground of hearsay.  What result under the Federal Rules?  The C.E.C?

Questions for Classroom Discussion

Supplement page 64

1. [The following is similar to question 7 from page 211 of the casebook.]  Prosecution of Defendant for the murder of Victim.  Defendant claims he was in another town on the day of the murder.  The prosecution calls Witness to testify that he was talking to Victim on the telephone on the day of the murder when Victim said, “Defendant just walked into the room.  It looks like he wants to show me his new chainsaw.  I am smiling and waving at him.  I will call you right back.”  He never did.  Defendant objects on hearsay grounds.  How should the court rule under the Federal Rules?  The CEC? 

2. Same case.  The prosecution offers into evidence the sound recording of a telephone call the victim made to 911 in which she stated, in a calm voice, “My former husband kicked me in the head a few minutes ago.”  When the police arrived shortly thereafter, they discovered the victim unconscious.  She subsequently died of a brain hemorrhage.  Defendant objects on hearsay grounds.  How should the court rule under the Federal Rules?  The CEC?
Questions for Classroom Discussion

Supplement pages 67-68

1. [The following is based on question 2 from page 223 of the casebook.]  Personal injury action by Plaintiff against Defendant following an auto collision.  To prove Plaintiff suffered injuries in the collision, Plaintiff calls Witness to testify that at the scene, when Witness asked Plaintiff if she was hurt, Plaintiff said, “My leg is killing me.”  Is the statement admissible under the Federal Rules and/or the C.E.C.?

2.
[The following is based on question 3 from page 223 of the casebook.]  Same case.  Suppose that in response to Witness’s question at the scene, Plaintiff added, “I was feeling fine just before the accident.”  Plaintiff is unavailable to testify.  Is the statement admissible under the Federal Rules and/or the C.E.C.?

3.
Same case.  Suppose that Plaintiff’s statement in the preceding question was given to a paramedic who, upon arriving at the accident scene, asked Plaintiff about his general medical condition prior to the accident.  Assume that Plaintiff is available to testify.  Is the statement admissible under the Federal Rules and/or the C.E.C.?

Question for Classroom Discussion

Supplement page 70


Civil action for personal injuries.  Plaintiff testifies that defendant sexually assaulted her.  On cross-examination defendant reveals many inconsistencies between plaintiff’s testimony and the statement she gave to the police shortly after the alleged assault.  Plaintiff also admits during cross-examination that she reviewed her daily diary prior to testifying to help refresh her recollection.  Defendant asks to have the diary produced and plaintiff objects, asserting that the diary contains personal reflections and other matters that would be embarrassing to reveal to others, especially defendant.  Must the court order plaintiff to produce the diary?  If the court orders the diary produced and plaintiff still declines, must the court strike her testimony?  Answer according to the Federal Rules and the C.E.C.

Questions for Classroom Discussion

Supplement page 73

1. Civil action to recover for personal injuries sustained in an industrial accident.  Plaintiff, an employee of defendant’s, was injured on the job.  Immediately after the accident, defendant directed the factory foreman to prepare a report of the accident, which was the first accident in the history of the factory.  The foreman’s report states, “In my opinion plaintiff got hurt because he wasn’t paying attention to what he was doing.”  The foreman is unavailable to testify and defendant offers the report into evidence.  Assuming the custodian of the records for defendant identifies the document and testifies to how it was prepared, is it admissible over a hearsay objection under the Federal Rules?  The C.E.C?

2. Prosecution for drug possession.  The prosecution offers into evidence a written report from the police lab that states the substance discovered in defendant’s apartment was cocaine.  Is it admissible over a hearsay objection under the Federal Rules?  The C.E.C?

Questions for Classroom Discussion

Supplement pages 74-75

1. 
Prosecution for racketeering.  The prosecution calls an alleged member of defendant’s crime “family” to testify to the organization of the family’s criminal enterprises.  The witness refuses to take the stand despite a court order to testify.  Is the witness “unavailable” under the Federal Rules?  The C.E.C.?

2.
Same case.  The witness is willing to take the stand and testify, but refuses to take an oath or give an affirmation to testify truthfully.  Is the witness “unavailable” under the Federal Rules?  The C.E.C.?

3.
Same case.  The witness is sworn and takes the stand, but claims to remember nothing about the family’s business.  Is the witness “unavailable” under the Federal Rules?  The C.E.C.?

4.
Same case.  The prosecution has been unable to serve the witness with a summons to appear at trial, notwithstanding repeated attempts to do so.  The prosecutor knows the witness’ cell phone number but never calls to ask if he would voluntarily appear.  Is the witness “unavailable” under the Federal Rules?  The C.E.C?

5.
Prosecution for child abuse.  Witness is a ten year old child who the prosecution alleges was sexually abused and beaten by defendant. While the witness is in the courthouse, his psychiatrist testifies in a pretrial hearing that Witness is deathly afraid of defendant and, if made to testify in open court, will suffer significant psychological trauma.  Is the witness “unavailable” under the Federal Rules?  The C.E.C.?

Questions for Classroom Discussion

Supplement pages 77-78

1.
An airplane crashes, killing all passengers.  Estate of passenger “X” sued Airline for wrongful death and an expert testified at that trial against Airline concerning defects in the airplane design.  The expert is now dead.  Estate of passenger “Y”, who died in the same crash, subsequently sues Airline for wrongful death and offers against Airline the former testimony of the expert witness given in X v. Airline.  Admissible under the Federal Rules and C.E.C. in Y. v. Airline?  What if Airline offered the former testimony against Y?

2.
First proceeding was nuisance suit brought against Airline for noise pollution.  Airline offered Expert’s testimony in that case.  Expert is now dead.  Estate of Y now offers that testimony in wrongful death case against Airline.  Admissible under Federal Rules or C.E.C. even though issues in this case are different?
3.
Prosecution of Defendant for racketeering following a grand jury indictment.  The prosecution called Witness to testify before the grand jury but, to the prosecution’s surprise, the Witness testified that defendant had no involvement in the alleged racketeering.  Other witnesses, however, provide sufficient evidence to lead the grand jury to indict Defendant.  Witness dies in a plane crash before trial, due to no fault of the prosecution or Defendant.  At trial, Defendant offers into evidence the transcript of Witness’s grand jury testimony.  The prosecution objects on hearsay grounds. Should the objection be sustained under the Federal Rules?  The C.E.C? 

4.
Civil action for breach of contract.  Plaintiff conducted a deposition in this case of one of defendant’s employees.  The witness is unavailable at trial and plaintiff offers the testimony into evidence.  Defendant was present at the deposition and examined the witness extensively.  Defendant objects on the ground of hearsay.  Is the deposition testimony admissible under Rule 804(b)(1)?  C.E.C. 1291?

Question for Classroom Discussion

Supplement Page 78


[The following is based on question 1 from page 257 of the casebook.]   Prosecution of Defendant for the attempted murder of Victim.  Defendant denies involvement.  The attack on Victim left her critically injured, and she lapsed into a coma from which she has not recovered at the time of trial.  The prosecution wishes to offer evidence that before becoming comatose, Victim told an attending nurse, “I don’t expect to make it.  I hope Defendant pays for this.”  Defendant objects on hearsay grounds.  Should the objection be sustained under the Federal Rules?  The C.E.C?

Question for Classroom Discussion

Supplement Page 79


Murder prosecution.  The victim was a member of the clergy.  The defense offers into evidence a note shown to be in the victim’s handwriting that reads, “I have swallowed a bottle of poison because I have lost my faith.”  The prosecution objects on hearsay grounds.  Should the objection be sustained under the Federal Rules?  The C.E.C?

Question for Classroom Discussion

Supplement Page 82

1. [The following is based on question 1 from page 275 of the casebook.]  Negligence action by Plaintiff against Defendant arising from an automobile collision.  Witness observed the collision, and Plaintiff plans to call Witness to testify at trial.  Prior to trial, Defendant pays Witness to “disappear” for a while, making Witness unavailable to testify at the trial.  Plaintiff wishes to offer into evidence Witness’s statement to a police officer the day after the accident, in which Witness said that Defendant ran a red light and struck Plaintiff.  Defendant objects on hearsay grounds.  How should the court rule under the Federal Rules?  Under the C.E.C.?

Question for Classroom Discussion

Supplement Page 84


Prosecution for child molestation.  Defendant consistently has denied the charges from the moment of his arrest.  The prosecution offers into evidence the out of court statement of the child in question in which the child told a police officer that she was molested by defendant.  Admissible over a hearsay objection under the federal rules?  Under the C.E.C.?

