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Evidence of Character, Uncharged Misconduct,

and Similar Events

B.
CHARACTER EVIDENCE

e.
Proving Character as Circumstantial Evidence of Out-of-court Conduct
i.
The Basic Rule
Questions for Classroom Discussion [p. 330]

1.
Negligence action by Plaintiff against Defendant arising from an automobile accident.  Plaintiff claims Defendant ran a red light and struck Plaintiff’s car, causing the injury.  To prove Defendant ran the light, Plaintiff calls Witness, who is familiar with Defendant’s community reputation, to testify that Defendant is known as a careless driver.  Defendant objects.  How should the court rule?

2.
Same case.  Is the evidence Plaintiff wishes to present relevant?  Why or why not?

3.
If the evidence is relevant, why does the rule require its exclusion?  Why not allow the court to admit it unless its probative value is substantially outweighed by the danger of unfair prejudice or other concerns contained in Rule 403?

ii.
Evidence of a Criminal Defendant’s Character

(a)
In general

Questions for Classroom Discussion [p. 340]

1.
Why does the law allow a criminal defendant to prove her innocence by offering evidence of her good character, but, except in very limited circumstances, does not allow the prosecution to present character evidence during its case-in-chief to prove the defendant’s guilt?

2.
What restrictions do Michelson, and Rules 404-405, place on the defendant’s right to prove innocence with character evidence?

3.
Once the defendant offers character evidence to prove her innocence, how may the prosecution respond?

4.
Does the court still retain the authority to forbid the prosecution from asking about specific instances of conduct on cross-examination?  If so, why?

5.
If the prosecution chooses to call its own witness to “rebut” the defendant’s character evidence, may defendant raise specific instances of conduct on cross-examination of that witness?

6.
Prosecution of Defendant for the murder of Victim.  The prosecution alleges that Defendant planned and carried out the murder of Victim, Defendant’s business rival.  To prove Defendant committed the crime, the prosecution calls Witness during its case-in-chief to testify that she has known Defendant for many years, and that in her opinion, Defendant is a violent person.  Defendant objects.  How should the court rule?

7.
Same case.  During his case-in-chief, Defendant calls Witness to testify that she has lived in the same community as Defendant for many years, that she knows Defendant’s reputation for peacefulness, and that Defendant’s reputation is that he is a peaceful person.  The prosecution objects that Defendant has offered inadmissible character evidence.  How should the court rule?

8.
Same case.  If the prosecution also objects to the evidence in Question 7 on hearsay grounds, how should the court rule?

9.
Same case.  On direct examination, Defendant also asks Witness, “Have you heard about an occasion two years ago when Defendant refused an opportunity to fight with a person who had attacked Defendant’s child?” The prosecution objects.  How should the court rule?

10.
Same case.  During its cross-examination of Witness, the prosecution asks, “Did you hear that last year, Defendant was involved in a violent altercation while attending a high school football game?”  Defendant objects.  How should the court rule?

11.
Same case.  During the argument on Defendant’s objection to the prosecution’s question, Defendant’s attorney points out that although Defendant attended the football game where the fight occurred, Defendant was not involved in that fight.  The prosecution responds that the key question is not whether Defendant in fact was involved, but whether rumors circulated throughout the community that Defendant was involved, and that the prosecution has good reason to believe that such rumors existed.  How should the court rule?

12.
Same case.  Assume the court allows the prosecution to question Witness about rumors of Defendant’s involvement in the fight at the high school football game.  On redirect examination, Defendant asks Witness, “Did you ever hear that Defendant once refused an opportunity to fight with the person who attacked Defendant’s girlfriend?”  The prosecution objects.  How should the court rule?

13.
Prosecution of Defendant for burglary of a store late at night after the store had closed.  Defendant allegedly hid in the store at closing time and stole merchandise after everyone else had left.  In her defense, Defendant calls Witness to testify that she has known Defendant for many years, and that in her opinion, Defendant is a law-abiding, peaceful person.  The prosecution objects.  How should the court rule?

14.
Prosecution of Defendant for the murder of Victim.  Defendant calls Witness to testify that she has lived in the same community as Defendant for many years, and that Defendant has a community reputation as a peaceful person.  The prosecution then asks Witness, “Did you know that Defendant was arrested last year for the attempted murder of a bartender?”  Defendant objects on the ground that this is an impermissible form of cross-examination.  How should the court rule?

15.
Civil action for battery by Plaintiff against Defendant following a brawl in a bar.  Defendant denies striking Plaintiff.  To prove that Defendant did not strike Plaintiff, Defendant calls Witness to testify that she knows Defendant well, and that in her opinion, Defendant is a non-violent person.  Plaintiff objects.  How should the court rule?

16.
Prosecution of Defendant for rape of Victim, who was attacked while walking to her car after seeing a movie.  Defendant denies being the perpetrator.  To prove that Defendant committed the crime, the prosecution calls Witness to testify that Defendant has committed several rapes in the past few years.  Defendant objects.  How should the court rule?

17.
Same case as in Question 16.  The prosecution also wishes to offer evidence that Defendant has a community reputation as a dangerous sexual criminal.  Defendant objects.  How should the court rule?

18.
Same case as in Question 16.  The prosecution wishes to offer evidence that Defendant has committed two acts of child molestation.  Defendant objects.  How should the court rule?

iii.
Evidence of an Alleged Crime Victim’s Character

(a)
Defendant’s proof of an alleged crime victim’s character
(b)
Special rule for rape victims

Questions for Classroom Discussion [p. 348]

1.
What exactly was the questioned evidence in Olden?

2.
Why was this evidence relevant?

3.
Does this evidence carry significant probative value?

4.
Why did the trial court exclude the evidence?  Was the court’s reason rational?

5.
After Olden, would any sexual-assault defendant be encouraged to investigate the alleged victim’s sex life to determine if she is engaged, or has ever engaged, in an illicit relationship?  If so, would that situation undermine the purposes of the rape-shield laws?

6.
Prosecution of Defendant for sexual assault on Victim.  Defendant admits having sex with Victim but claims Victim consented.  To prove consent, Defendant wishes to testify that prior to the alleged sexual assault, Defendant and Victim had engaged in consensual sexual intercourse on two occasions.  The prosecution objects.  How should the court rule?

(c)
Additional exceptions to the exclusion of character evidence to prove conduct; special rule for homicide prosecutions
Questions for Classroom Discussion [p. 353]

1.
Prosecution of Defendant for arson.  The prosecution claims that Defendant set fire to the office building of Victim, a business rival, after Victim beat Defendant in bidding on a large contract.  Defendant claims Victim burned the building for the insurance money.  To prove that Victim was responsible for the fire, Defendant calls Witness to testify that she has known Victim for many years, and that in her opinion, Victim is a dishonest person.  The prosecution objects.  How should the court rule?

2.
Same case.  During its rebuttal case, the prosecution calls Witness 2 to testify that Defendant is known in the community as a dishonest person.  Defendant objects.  How should the court rule?

3.
Same case.  The prosecutor asks Witness 2 to relate an instance of Defendant’s dishonesty.  Defendant objects.  How should the court rule?

4.
Same case.  During its rebuttal case, the prosecution calls Witness 3 to testify that Defendant is known in the community as a mobster.  Defendant objects.  How should the court rule?

5.
Prosecution of Defendant for the murder of Victim.  To prove that Victim was the first aggressor, Defendant calls Witness, who testifies that she knew Victim for many years, and that in her opinion, Victim was a violent person.  During its rebuttal case, the prosecution calls Witness 2 to testify that she knew Victim for many years, and that in her opinion, Victim was a non-violent person.  Defendant objects.  How should the court rule?

6.
Same case.  Assume that instead of testifying as in Question 5, Witness states that she was present at the time of the incident, that Victim attacked Defendant with a knife without notice or provocation, and that Defendant responded by shooting Victim.  During its rebuttal case, the prosecution wishes to call Witness 2 to testify to Victim’s character for peacefulness.  Defendant objects.  How should the court rule?

C.
OTHER CRIMES, WRONGS, OR ACTS

2.
The Basic Principle

Questions for Classroom Discussion [p. 364]

1.
Veep, the vice-president of a bank loses money betting with a bookie.  To cover his losses, he embezzles money from the bank.  He learns that bank examiners will examine the bank’s books the next day.  Fearing they will discover that cash is missing, he sets the bank on fire.  Veep is charged with arson, and the prosecutor offers evidence of Veep’s gambling and embezzlement.  Veep objects.  How should the court rule?

2.
Murder prosecution.  Victim Roadrunner was shot.  Defendant Coyote admits shooting Roadrunner but claims it was accidental.  The prosecution offers evidence that, in the week before the shooting, Coyote tried to drop an anvil on Roadrunner, gave Roadrunner a birthday cake with sticks of dynamite for candles, and put a black widow spider in Roadrunner’s athletic supporter.  Coyote objects.  How should the court rule?

3.
Prosecution of Defendant for bank robbery.  The perpetrator entered the bank wearing a Smokey the Bear costume, approached a teller, told the teller that money was needed to “feed the hungry bears,” held out a large burlap sack for the teller to fill, and left after the teller did as she was told.  Defendant claims to have been in another city when the crime was committed.  The prosecution calls a witness to testify that on two occasions in the past month, he served as lookout for Defendant when Defendant committed bank robberies in the same city using the method just described.  Defendant does not deny committing the other robberies, but objects to admission of the evidence on the ground it violates the character evidence rule.  How should the prosecutor respond?  How should the court rule?

4.
Same case.  Defendant argues that because the charged and uncharged crimes are so similar, there is a great danger that the jury will convict Defendant for being a bank robbing type, without finding whether Defendant committed the charged robbery.  As a result, Defendant argues, the court should exclude the evidence as too prejudicial.  How should the court rule?

5.
Prosecution of Defendant for possession of a stolen laptop computer.  Defendant admits possessing the computer, but claims she had just found it at a bus stop and planned to turn it in to the bus company.  To prove Defendant planned to keep the laptop, the prosecutor wishes to present evidence that police found three other laptops in Defendant’s home.  None of these machines belonged to Defendant.  Defendant objects to the prosecution’s evidence on the ground it constitutes inadmissible character evidence.  How should the court rule?

6.
Prosecution of Defendant for failing to stop her car on police orders after she ran a red light.  The police followed Defendant for many miles before finally shooting out Defendant’s tires, forcing her to stop.  Defendant claims she did not know the police were chasing her.  To prove Defendant’s knowledge, the prosecution wishes to offer evidence that a few days before the incident, Defendant robbed a bank.  Defendant objects on grounds the evidence is irrelevant except on the basis that it shows her bad character, and that it is not admissible for that purpose.  How should the court rule?

3.
What Is a “Crime, Wrong, or Act”?
Questions for Classroom Discussion [p. 366]

1.
Prosecution of Defendant for theft of valuable jewelry from a neighbor’s home.  Defendant denies involvement.  To prove Defendant committed the crime, the prosecution wishes to present evidence that Defendant had a key to the neighbor’s home.  Defendant objects on the ground the evidence constitutes inadmissible character evidence.  How should the court rule?

2.
Prosecution of Defendant for bank robbery.  Defendant denies involvement.  The prosecution claims Defendant needed the money to pay her bills.  To prove Defendant needed the money and therefore had a motive to rob the bank, the prosecution wishes to present evidence that Defendant was involuntarily forced into bankruptcy a few days before the bank robbery occurred.  Defendant objects on inadmissible character evidence grounds.  How should the court rule?

4.
Timing of Uncharged Misconduct
Questions for Classroom Discussion [p. 367]

1.
Prosecution of Defendant for bank robbery.   The perpetrators gained entry to the safe using a very rare type of explosive.  Defendant denies involvement.  To prove that Defendant committed the crime, the prosecution wishes to present evidence that two weeks after the charged robbery, Defendant robbed another bank using the same type of explosive.  Defendant argues that the evidence is inadmissible.  How should the court rule?

2.
Same case.  Suppose that instead of committing the uncharged robbery two weeks after the charged crime, Defendant committed it three years earlier.  Defendant objects to the evidence.  How should the court rule?

3.
Prosecution of Defendant for unlawful possession of a prohibited type of firearm.  Defendant admits she possessed the gun, but claims she did not know it was of an illegal type.  To prove knowledge, the prosecution wishes to present evidence that on a later occasion, Defendant illegally purchased another gun of the same type on the black market after the seller told Defendant the gun was illegal.  Defendant objects.  How should the court rule?

5.
Degree of Required Similarity Between Charged and Uncharged Conduct
Questions for Classroom Discussion [p. 369]

1.
Prosecution of Defendant for the murder of Victim.  The murderer waited outside Victim’s home, accosted him when he got out of his car, forced him into the house, took all the money and jewelry from the house, and shot him.  Defendant denies committing the crime.  To prove Defendant was the killer, the prosecution wishes to present evidence that several weeks earlier, Defendant had committed a murder in a nearby town using the same method.  Defendant objects on the ground the two acts are not sufficiently similar.  How should the court rule?

2.
Prosecution of Defendant, a restaurant parking valet, for car theft.  The day before the car was stolen, its owner had driven it to the restaurant, and Defendant parked it.  Defendant denies committing the crime.  To prove Defendant committed the crime, the prosecution wishes to present evidence that when Defendant parked the car the day before it was stolen, he made a clay impression of the key.  Defendant objects on the ground that the uncharged and charged acts are not sufficiently similar.  How should the court rule?

3.
Prosecution of Defendant for possession of heroin.  Defendant admits the heroin was found in her apartment, but claims she thought it was something else.  To prove Defendant knew the substance was heroin, the prosecution wishes to present evidence that Defendant was a regular marijuana smoker.  Defendant objects on the ground the charged and uncharged conduct are not similar enough.  How should the court rule?

8.
Putting It All Together
Questions for Classroom Discussion [p. 373]

1.
Prosecution of Defendant for possession of cocaine.  Defendant admits that the cocaine was found in his apartment, but claims he thought it was flour.  To prove Defendant knew the substance was cocaine, the prosecution wishes to prove that several months earlier, Defendant was convicted of cocaine possession.  Defendant objects.  How should the court rule?

2.
Same case.  Assume Defendant argues that the prosecution should not be permitted to offer the evidence because Defendant was acquitted in the prior trial.  How should the court rule?

3.
Prosecution of Defendant for bank robbery.  After obtaining the money, the robbers fled in a minivan.  Defendant denies involvement.  To prove Defendant’s involvement, the prosecution offers evidence that Defendant stole the minivan the day before the bank robbery.  Defendant objects.  How should the court rule?

4.
Prosecution of Defendant for the murder of Victim.  Defendant admits running Victim over with a car, but claims it was an accident.  The prosecution alleges that Defendant, Victim, Zed, and Abel had all participated in a successful bank robbery.  The prosecution wishes to present evidence that just after killing Victim, Defendant shot Zed to death and cut the brake cable on Abel’s car, causing Abel to be involved in a fatal accident.  Defendant objects to evidence of the killings of Zed and Abel, alleging lack of similarity between those acts and the charged crime.  How should the court rule?

5.
Prosecution of Defendant, a nurse, for theft of Demerol, an addictive drug, from a locked medicine cabinet in the hospital in which Defendant worked.  Defendant was one of only five people who had a key to the cabinet.  Defendant denies being the thief.  To prove Defendant stole the Demerol, the prosecution wishes to present evidence that in the past, Defendant was addicted to Demerol, and that she had stolen some Demerol from the hospital at which she then worked.  Defendant objects to admission of the evidence.  How should the court rule?

6.
Prosecution of Defendant for sale of cocaine.  Defendant was present in an apartment when a police informant wearing a “wire” purchased cocaine from another person.  Defendant did not live in the apartment.  Defendant admits being present when the sale was conducted, but denies knowing that any drugs were present.  To prove Defendant’s involvement, the prosecution wishes to offer evidence that on three separate occasions in the past year, Defendant has been present in other apartments when cocaine was sold by the same people Defendant was with on the charged occasion.  Defendant objects.  How should the court rule?

7.
Plaintiff sues Defendant for battery following an altercation in a bar.  Defendant claims she was not involved, or even present, at the time of the fight.  To prove that another person, Zed, was the responsible party, Defendant wishes to offer evidence that Plaintiff had previously attacked Zed at a football game.  Plaintiff objects.  How should the court rule?

8.
Prosecution of Defendant for sexually molesting Victim, Defendant’s ten-year-old child.  Defendant admits entering Victim’s bedroom on the night in question, but claims he only “tucked Victim into bed,” and committed no act of molestation.  To prove that an act of molestation occurred, the prosecution wishes to offer evidence that on two prior occasions, Defendant sexually molested the same child.  Defendant objects.  How should the court rule?  How should the court rule in the absence of Rule 414?

9.
Same case.  Assume, however, that the victim of the uncharged molestation was not Victim, but Victim’s sibling, also a young child.  Would the evidence be admissible absent Rule 414?

10.
Same case.  Assume, however, that the uncharged acts of molestation were committed on a child or children not related to Defendant.  Would the evidence be admissible absent Rule 414?

9.
Judge/Jury Functions: Required Quantum of Proof of Uncharged Misconduct

Questions for Classroom Discussion [p. 379]
1.
Explain the reasoning behind the Supreme Court’s holding in Huddleston that Rule 104(b) applies to the question whether a person actually committed the uncharged misconduct.  Use the following hypothetical to illustrate your explanation:  Prosecution of Defendant for the murder of Victim, the lover of Defendant’s spouse.  Defendant denies committing the crime.  To prove guilt, the prosecution offers evidence that a week before Victim was killed, Defendant attempted to run Victim over while Victim was crossing the street.  Defendant denies being the person whose car nearly ran Victim over.

2.
Can you make an argument that even if this reasoning is valid on its face, the court should apply the standard of Rule 104(a) anyway?  Use the same hypothetical given in Question 1 to illustrate.

3.
An earlier hypothetical stated as follows:  “Prosecution of Defendant for bank robbery.  The perpetrator entered the bank wearing a Smokey the Bear costume, approached a teller, told the teller that money was needed to ‘feed the hungry bears,’ held out a large burlap sack for the teller to fill, and left after the teller did as she was told.  Defendant claims to have been in another city when the crime was committed.  The prosecution calls a witness to testify that on two occasions in the past month, he served as lookout for Defendant when Defendant committed bank robberies in the same city using the method just described.”  Suppose Defendant denies committing the two previous robberies and objects to admission of the evidence.  How should the court rule?

4.
Return to the facts of Huddleston.  Huddleston was charged with possessing and selling stolen goods (a trailer of blank Memorex videocassette tapes).  The government was required to prove, among other things, that Huddleston knew the items were stolen, which he denied.  To prove his knowledge, the government offered evidence that in the past, Huddleston had obtained other stolen goods, including some televisions, from the same source.  What type of theory supports the admission of this evidence?  Is it a legitimate non-character theory?

D.
HABIT EVIDENCE
Questions for Classroom Discussion [p. 382]

1.
Negligence action arising from an intersection collision.  Plaintiff claims that Defendant ran the stop sign.  To prove that Defendant did so, Plaintiff calls Witness to testify that for the past year, she has ridden with Defendant almost every day to school, that they always cross the intersection in question, and that Defendant almost always fails to stop at the stop sign.  Defendant objects on grounds Witness’s testimony is inadmissible character evidence.  How should the court rule?

2.
Same case.  Suppose Witness’s testimony will be that she has ridden with Defendant three times, and that Defendant failed to stop at the stop sign all three times.  Again, Defendant objects on grounds Witness’s testimony is inadmissible character evidence.  How should the court rule?

3.
Same case.  Defendant calls Witness 2 to testify that she has known Defendant for many years, has ridden with Defendant on hundreds of occasions, and that in her opinion, Defendant is a careful driver.  Plaintiff objects on grounds Witness 2’s testimony is inadmissible character evidence.  How should the court rule?

4.
Personal injury action following a freeway collision.  Plaintiff claims that Defendant was going at least 80 miles per hour when she lost control and struck Plaintiff’s car.  Defendant denies speeding.  At trial, Plaintiff calls Witness to testify that she has ridden with Defendant on scores of occasions, and that Defendant almost always drives “very fast.”  Defendant objects.  How should the court rule?

E.
EVIDENCE OF SIMILAR EVENTS
Questions for Classroom Discussion [p. 384]

1.
Negligence action by Plaintiff against Defendant, a railroad company, following a collision between Plaintiff’s vehicle and Defendant’s train.  Plaintiff was driving her vehicle when she approached a railroad crossing.  Plaintiff claims that the gate was not down and the light was not flashing, so she started to cross the tracks.  Defendant denies that the gate and signal were not working.  To prove that the gate and signal were not working, Plaintiff wishes to present evidence that on two occasions in the year before her accident, drivers narrowly avoided collisions at the same crossing because the gate and signal were not operating.  Defendant objects.  How should the court rule?

2.
Negligence action by Plaintiff against Defendant, a supermarket owner, for injuries suffered when Plaintiff slipped and fell on the floor of the produce section.  It was raining outside when the accident occurred.  Plaintiff claims the floor was wet and slippery, causing her fall.  Defendant denies that the floor was unreasonably slippery when wet.  To prove that the floor surface was unreasonably dangerous, Plaintiff wishes to present evidence that in the past two years, several customers have suffered slip-and-fall accidents in the produce section.  Defendant objects.  How should the court rule?

3.
Negligence action by Plaintiff against Defendant, a store owner, following an incident in which Plaintiff tripped on the sidewalk in front of Defendant’s store.  Plaintiff alleges that the cracked sidewalk created unreasonable danger to customers and others passing by the store.  Assume Defendant is responsible for maintaining a reasonably safe sidewalk.  Defendant admits the presence of the crack but denies that the sidewalk is unreasonably dangerous.  To prove the existence of unreasonable danger, Plaintiff wishes to present evidence that in the period from six months before Plaintiff’s fall until six months after Plaintiff’s fall, five other people had tripped on the same crack, all of them under similar weather conditions.  Defendant objects.  How should the court rule?
4.
Same facts.  Assume that in support of its motion to exclude Plaintiff’s evidence of the other falls, Defendant wishes to present evidence that during the same time period, thousands of pedestrians walked over the same spot in the sidewalk, and that Defendant had received no other reports of falls or injuries.  How should the court rule?

5.
Employment discrimination action by Plaintiff, an unsuccessful job applicant, against Defendant, the company with which she had sought employment.  Plaintiff claims Defendant did not hire her because of gender.  Defendant admits not hiring Plaintiff, but claims its reasons had nothing to do with Plaintiff’s gender.  To prove Defendant based its decision on gender, Plaintiff wishes to present evidence that the person in charge of hiring filled the last 50 engineering jobs with men despite having applications from qualified women each time.  Defendant objects.  How should the court rule?
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