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Exclusion of Other Relevant Evidence

for Reasons of Policy

B.
SUBSEQUENT REMEDIAL MEASURES

Questions for Classroom Discussion [p. 401]

1.
Plaintiff sues Defendant, the owner of a convenience store, for negligence after Plaintiff tripped and fell over a can of fruit that had fallen off a shelf on a display near the store’s front door.  Defendant admits that Plaintiff tripped in this way, but denies its negligence led to Plaintiff’s fall.  To prove Defendant was negligent in allowing the can to fall from the shelf, Plaintiff wishes to present evidence that after the accident, Defendant began placing the cans in staggered (brick-like) stacks rather than one directly on top of the other.  Defendant objects.  How should the court rule?

2.
Same case.  Defendant claims the can on which Plaintiff tripped was no longer the store’s property, but had fallen out of a customer’s bag after the customer had paid for his purchases.  How should the court rule on Defendant’s objection to the subsequent remedial measures evidence?

3.
Same case.  Defendant admits that the can fell from the display, but testifies that this was the “best possible way” to stack cans.  How should the court rule on Defendant’s objection?

4.
Same case.  Defendant admits that the can fell from the display.  Instead of testifying that this was the “best possible way” to stack cans, Defendant testifies that this method was “safe.”  How should the court rule on Defendant’s objection?

5.
Same case.  On cross-examination of Defendant, Plaintiff’s counsel establishes that when the can fell, the cans in the display were stacked one atop the other.  Counsel then asks, “Is this the way you always stack them?”  Defendant answers yes.  Plaintiff now wishes to offer evidence of the subsequent remedial measure to impeach Defendant.  Defendant objects.  How should the court rule? 

C.
COMPROMISE AND PAYMENT OF MEDICAL AND SIMILAR EXPENSES

Compromise

Questions for Classroom Discussion [p. 405]

1.
Plaintiff sues Defendant for negligence following an intersection collision between their cars after one of them ran a red light.  Plaintiff’s car was damaged, though Plaintiff suffered no physical injury.  Plaintiff wishes to testify that immediately after the collision, Defendant got out of his car, approached Plaintiff, and said, “It’s my fault.  Please let me pay your damages.”  Defendant objects on hearsay grounds.  How should the court rule?

2.
Same facts.  Defendant objects on grounds of the compromise rule.  How should the court rule?

3.
Same case, except that Defendant’s statement to Plaintiff was “It’s my fault, but I don’t want to go through our insurance companies.  If you’ll agree to bypass he insurance companies, I’ll pay you now for your damages.”  Defendant objects.  How should the court rule?

4.
Same case.  Assume that at the scene, both parties claimed the other ran the red light.  Plaintiff wishes to testify that a month later, after Plaintiff notified Defendant in writing that it cost $2,500 to fix the car, Defendant called Plaintiff and said, “I admit that I ran the light, but there’s no way your car had that much damage.  I think we can work things out more reasonably.”  Defendant objects.  How should the court rule?

5.
Same as Question 4, except that Defendant’s statement to Plaintiff was “I was in the wrong, but I can only scrape together $1,000.  Will you accept that?”  Defendant objects.  How should the court rule?

6.
Same as Question 5.  Assume, however, that Defendant denies ever calling Plaintiff at all.  How should the court rule on Defendant’s objection?

7.
Same case.  At trial, Plaintiff wishes to testify that a few weeks after the accident, Plaintiff called Defendant, seeking payment of $2,500 to fix the car, and threatening to sue if Defendant does not pay.  Defendant responds, “You’re the one who ran the light, but I’ll pay you $100 to drop this thing.”  Defendant objects.  How should the court rule?

8.
Plaintiff, a pedestrian, sues Defendant, a driver, for negligence for striking Plaintiff as Plaintiff crossed the street in a crosswalk. Defendant denies striking Plaintiff, and claims she was elsewhere when the event took place. The police began a criminal investigation, and, based on Plaintiff’s identification of Defendant as the driver, charged Defendant with reckless driving. At trial, Defendant wishes to testify that shortly after Defendant was charged, Plaintiff phoned Defendant and said that if Defendant agreed to a private settlement of the civil case, Plaintiff would tell the police she was mistaken in her identification of Defendant as the driver. Plaintiff objects. How should the court rule?
9.
Plaintiff sues Defendant, a store owner, after Plaintiff slipped and fell in the store.  Plaintiff claims she suffered an injury in the fall.  A few days after the accident, Defendant said to Plaintiff, “That floor was slippery, but I’m not sure you were really injured.”  Defendant then offered to pay some of Plaintiff’s medical expenses in exchange for a signed release.  The case did not settle.  At trial, Defendant testifies that the floor was not slippery.  Plaintiff wishes to testify about Defendant’s prior statement admitting that the floor was slippery.  Defendant objects.  How should the court rule?

10.
Action by Plaintiff against Defendant to recover a debt Defendant allegedly owes.  Defendant claims that the debt was discharged.  To prove discharge, Defendant wishes to testify that the parties negotiated a settlement of the matter, and that the parties performed their obligations pursuant to the agreement.  Plaintiff objects.  How should the court rule?

11.      After a three-car collision involving Plaintiff, Defendant, and Zed, Plaintiff brought suit against both Defendant and Zed.  After some negotiation, Plaintiff agreed to settle with Zed for a small percentage of the total damages.  Zed, in turn, agreed to remain a party to the action but testify favorably to Plaintiff at trial.  In addition, Plaintiff agrees that if she obtains a judgment against Defendant in excess of a certain amount, Zed will receive a share of the excess.  At trial, Zed testifies that Defendant started the chain of events by speeding and running a red light.  Defendant wishes to ask Zed on cross-examination about the settlement agreement with Plaintiff.  Plaintiff objects, citing the compromise rule. How should the court rule?

Humanitarian Measures

Questions for Classroom Discussion [p. 409]

1.
Plaintiff v. Defendant for negligence following Plaintiff’s fall in Defendant’s restaurant.  Plaintiff claims Defendant’s employees failed to mop up a coffee spill near one of the tables, and that Plaintiff slipped on the coffee, causing her injury.  Defendant denies that there was spilled coffee on the floor.  To prove Defendant’s responsibility, Plaintiff wishes to testify that after her fall, Defendant offered to send her to a doctor “at our expense.”  Defendant objects.  How should the court rule?

2.
Same case.  Assume the statement had been made by a waiter rather than by Defendant.  Defendant objects.  How should the court rule?

3.
Same case.  Assume, as in Question 1, that the statement was made by Defendant, and that the entire statement was, “looks like the floor was pretty slippery.  Why don’t you see your doctor at our expense?”  Defendant objects.  How should the court rule?

4.
Same as Question 3, except that Defendant says, “looks like the floor was pretty slippery.  If you will sign a release, you can see your doctor at our expense.”  Defendant objects.  How should the court rule?

5.
Same case, and same statement as in Question 3.  Suppose Defendant made the statement to Plaintiff during a telephone call after being contacted by a waiter about Plaintiff’s fall.  Defendant argues that the statement about the spill is inadmissible for lack of personal knowledge.  How should the court rule?

6.
Personal injury action by Plaintiff against Defendant arising from an auto accident.  To prove liability, Plaintiff wishes to testify that after the collision Defendant said, “Let me give you a lift to the hospital.”  Defendant objects.  How should the court rule?

7.
Same case as in Question 6.  To prove liability, Plaintiff wishes to testify that after the collision, Defendant said, “Just let me know how I can help, and I’ll do it.”  Defendant objects.  How should the court rule?

D.
PLEA EVIDENCE

Questions for Classroom Discussion [p. 420]

1.
Prosecution of Defendant for possession of narcotics with intent to distribute.  At trial, the prosecution wishes to present evidence that after being read her Miranda rights, and while she was being transported to the police station after her arrest, Defendant said to one of the officers, “Can’t we work something out?  I was only going to sell enough of the stuff to make sure I could pay the rent.”  Defendant objects.  How should the court rule?

2.
Prosecution of Defendant and Zed for murder.  At trial, the prosecution wishes to present evidence that while in custody, during a meeting with the prosecutor, Defendant admitted being involved and said she would testify that Zed was the “trigger man” if the prosecutor would drop the charges against her.  Defendant and Zed both object to the testimony.  How should the court rule?

3.
Same case as in Question 2.  Assume, however, that Defendant’s statement was made to police rather than to a prosecutor.  Both Defendant and Zed object.  How should the court rule?

4.
Prosecution of Defendant for bank robbery.  The perpetrator approached a teller with a realistic-looking gun fashioned from a large bar of soap, told the teller that he was the “Mr. Clean Bandit,” and ordered the teller to place all the small bills from her cash drawer into the laundry sack he was carrying.  After the teller did this, the perpetrator sprayed her with Mr. Clean and fled.  Defendant denies involvement.  To prove Defendant’s guilt, the prosecution offers evidence that a year earlier, Defendant had pled guilty to a bank robbery committed in exactly the same way.  That plea was never withdrawn.  Defendant objects.  How should the court rule?

5.
Same case as in Question 4.  Assume, however, that in the earlier case, Defendant pleaded nolo contendere instead of guilty.  The prosecution wishes to offer evidence of the nolo plea to prove Defendant’s guilt in the present case.  Defendant objects.  How should the court rule?

6.
Prosecution of Defendant for bank robbery.  At a hearing before the judge, the court accepts Defendant’s guilty plea after being satisfied that there is a factual basis for the plea and that Defendant understands all the rights she is giving up by pleading guilty.  Before the sentencing hearing, Defendant changes her mind and moves to withdraw the guilty plea and substitute a plea of not guilty.  The court agrees, and the case goes to trial.  At trial, the prosecutor wishes to offer evidence that Defendant first pled guilty at a hearing at which all her rights were explained and the court satisfied itself that there was sufficient factual support for the plea.  Defendant objects.  How should the court rule?

7.
After Defendant’s arrest for the crime of murder, Defendant worked out a plea bargain, the terms of which required him to give a full statement of facts at his plea hearing.  At the hearing, the court accepted Defendant’s guilty plea to a lesser charge after hearing Defendant’s statement, which named Zed as also involved in the crime.  Later, upon investigating Zed, the prosecution learned that Zed was not involved in the crime.  Defendant had lied at the plea hearing about Zed’s involvement.  Defendant is now being prosecuted for perjury, and the prosecution wishes to put in evidence the statement Defendant gave at the plea hearing.  Defendant objects.  How should the court rule?

8.
Prosecution of Defendant for murder.  Earlier, Defendant pled guilty in exchange for leniency in sentencing.  As a condition of entering into the agreement, the prosecutor stated that Defendant would have to waive the right not to have statements made during plea bargaining admitted against her if she later withdrew her plea and testified at trial inconsistently with those statements.  Defendant agreed to the term.  Later, Defendant asks the court to allow her to withdraw the plea and enter a plea of not guilty.  The court grants Defendant’s motion.  At trial, Defendant testifies inconsistently with a statement made during plea negotiations, and the government offers her prior statement to impeach Defendant.  Defendant objects.  How should the court rule?

9.
Do you agree with the Supreme Court’s analysis in Mezzanatto?  Will the government’s ability to demand waiver of protection for plea bargaining statements in the even the deal falls through or defendant later violates the terms of the agreement have a significant chilling effect on plea negotiations?  To what extent may a criminal defendant waive other protections of Rule 410?  For example, would the government be permitted to condition its acceptance of a guilty plea to a lesser charge on the defendant’s agreement that the plea would be admissible at trial if it was later withdrawn?  Could the government condition acceptance of a plea on the defendant’s agreement that he would never seek to withdraw the plea?

E.
EVIDENCE OF LIABILITY INSURANCE
Questions for Classroom Discussion [p. 425]

1.
Negligence action by Plaintiff against Defendant, the owner of a grocery store, for injuries suffered when Plaintiff fell on the floor of the store’s produce section.  To prove that Defendant negligently permitted the floor to become slippery, Plaintiff wishes to offer evidence that Defendant was covered by a policy of liability insurance.  Defendant objects on relevance grounds.  How should the court rule?

2.
Same case.  Assume the court overrules Defendant’s relevance objection.  Defendant also objects on the ground that the evidence is excluded by Rule 411, the liability insurance rule.  How should the court rule?

3.
Same case.  Defendant claims that the produce section of the store is stocked and maintained by a separate company, and that the company operates as an independent contractor.  Plaintiff offers evidence that Defendant maintains a liability insurance policy covering accidents in the produce section caused by such things as slippery floors.  Defendant objects on grounds the evidence is excluded by Rule 411.  How should the court rule?

4.
Same case.  Prior to trial, Plaintiff asks the court to permit inquiry of prospective jurors concerning their employment status, to learn whether any of these individuals are employed by Defendant’s insurance company or by any insurance company.  Defendant objects.  How should the court rule?

5.
Same case.  During jury selection, Plaintiff wishes to inquire whether any prospective jurors own stock in Defendant’s insurance company or any insurance company.  Defendant objects.  How should the court rule?

6.
Same case.  To prove that Plaintiff did not suffer significant injury in the fall, Defendant calls Witness, a physician, who testifies that she examined Plaintiff and found little actual injury.  On cross-examination of Witness, Plaintiff wishes to reveal that Witness was hired by Defendant’s liability insurer to examine Plaintiff, and that much of Witness’s business derives from such referrals.  Defendant objects.  How should the court rule?
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