CHAPTER

6

__________________________

Examining Witnesses; Attacking and

Supporting the Credibility of Witnesses

A.
MODE OF WITNESS EXAMINATION

2.
Scope of Cross-examination 
Questions for Classroom Discussion [p. 431]  

1.
Prosecution for bank robbery.  At trial, Defendant takes the stand and denies any involvement in the robbery.  On cross-examination, the prosecutor asks Defendant to admit that she owed thousands of dollars in gambling debts at the time of the robbery. Defendant objects on the ground that the question goes beyond the scope of the direct examination. How should the court rule?

2.
Plaintiff sues Defendant for negligence after the two skateboarders collided on a sidewalk. Plaintiff claims she was skating along when Defendant struck her head-on. Defendant denies this and claims Plaintiff lost control of her skateboard and ran into Defendant. At trial, Plaintiff testifies that she was skating carefully and that Defendant skated into her path. On cross-examination, Defendant asks Plaintiff to admit that this was the first time she had gone skateboarding. Plaintiff objects on the ground the question goes beyond the scope of the direct examination. How should the court rule?

3.
Same case as in Question 2. Plaintiff calls Witness, who testifies that she saw Defendant looking backward just before the two skaters collided. On cross-examination, Plaintiff asks Witness to admit that Plaintiff paid Witness to testify as she did. Plaintiff objects on the ground that the question goes beyond the scope of the direct examination. How should the court rule?

3.
Leading Questions

Questions for Classroom Discussion [p. 432]

Following is a portion of a transcript in a divorce case in which Wife, the plaintiff, seeks a divorce based on the alleged adultery and acts of mental cruelty of Husband, the defendant.  She seeks substantial alimony and child support.  Does the judge correctly rule on the objections?  What other objections could have been made?  

BY THE COURT:
Plaintiff may call its first witness.

P:
Thank you, Your Honor.  Plaintiff calls Husband.

[Husband is duly sworn and takes the stand]

P:
Where do you live?

H:
I live at 123 Main Street.

P:
Isn’t it true that you live there with a certain Ms. Fifi LaRue?

D:
Objection, leading.

BY THE COURT:
Overruled.  The witness will answer the question.

H:
Yes, we both reside at that address.

P:
In fact, you and Ms. LaRue are having an affair, correct?

H:
No.  We sleep in separate bedrooms.

P:
You expect the jury to believe that?

H:
It’s the truth.

P:
You started your affair with Ms. LaRue the day after you had a fight with your wife during which you called her a fat pig and struck her in the face, correct?

H:
I never struck my wife.  We got into an argument and shoved each other.

P:
No further questions.

BY THE COURT:
Cross-examination?

D:
Yes, thank you, Your Honor.  Mr. Husband, the day after you had the argument with your wife, did you send her a bouquet of roses?

P:
Objection, leading, assumes facts not in evidence.

BY THE COURT:
Overruled.  The witness may answer.

H:
Yes, and a very nice box of chocolates.

D:
And she then called you and said the argument was all her fault, right?

P:
That’s leading and hearsay.

BY THE COURT:
It is leading but not hearsay.  Rephrase the question.

D:
What did she tell you?

H:
She said she was sorry for starting the argument.

D:
Are you having an affair with Ms. LaRue?

P:
Objection, asked and answered.

BY THE COURT:
Overruled.  You may answer.

H:
Absolutely not.

P:
One further question.  How much is your monthly income?

H:
Zero.  I just lost my job.

P:
Nothing further, your honor.

BY THE COURT:
Any redirect?

P:
Just one question.  Did you call your wife a fat pig before or after you struck her?

D:
Objection, that’s misleading, Your honor.

BY THE COURT:
Sustained. 

P:
Nothing further, Your Honor.

B.
IMPEACHMENT: INTRODUCTION

C.
WHO MAY IMPEACH

Questions for Classroom Discussion [p. 439]

1.
The prosecution called Carpenter to testify even though the prosecution knew he would deny the smuggling and defendants’ involvement.  Why did the prosecution do this?

2.
Was the prosecution prohibited from attacking Carpenter’s credibility merely because the prosecution was trying to impeach its own witness? Read Rule 607.

3.
If Carpenter’s prior statement implicating defendants was offered to prove defendants were involved in the smuggling, what’s the objection?  If the prior statement is offered to prove that the witness made an inconsistent statement and is unreliable, does the same objection apply?  A different objection?   How should the court rule on that different objection?

4.
Same facts as in Hogan except assume Carpenter made his prior inconsistent statement while testifying under oath before a grand jury.  Should this produce a different result?
5.
Same facts as in Hogan except assume the prosecutor was surprised by Carpenter’s testimony because the prosecutor assumed Carpenter would testify consistently with his earlier statement in which he incriminated defendants.  Should the prosecution then be permitted to introduce evidence of the prior statement to impeach the witness?

6.
Assume you are defense counsel and you suspect the prosecution is going to call a witness just for impeachment as in Hogan.  If that happens, you can always move to strike the witness’s testimony.  Is there anything you should do before the witness even testifies?

D.
IMPEACHMENT METHODS NOT GOVERNED BY SPECIFIC COMMON LAW OR STATUTORY RULES
Questions for Classroom Discussion [p. 447]

All of the following hypotheticals are based on the following facts:  Prosecution of Defendant for a murder committed in the course of a bank robbery.  The prosecution calls Witness 1, who testifies that she was in the bank and saw Defendant shoot the victim.  On cross-examination, Witness 1 claims to have had “an unobstructed view” of the shooter.  In each case, assume that the prosecution objects, claiming the impeachment is improper.  How should the court rule in each case?

1.
Defendant calls Witness 2, a friend of Witness 1, who testifies that she was with Witness 1 in the bank, that the two of them were about 50 feet from the robber at the time of the shooting, and that there were many people between them and the shooter.

2.
Witness 2 testifies that Witness 1 is nearsighted and normally wears eyeglasses, but that she was not wearing them in the bank on the day in question.
3.
On direct examination, Witness 1 testifies that she had just made a withdrawal at a teller window when the shooting occurred. Witness 2 testifies for Defendant that Witness 1 had made a deposit, not a withdrawal.
4.
Witness 2 testifies for Defendant that recently Witness 1 told Witness 2, “When I hit 40, my memory started slipping away.”
5.
Witness 2 testifies for Defendant that she is familiar with Witness 1’s community reputation, and that Witness 1 is notorious for having a bad memory. 
6.
Witness 2 testifies for Defendant that she has known Witness 1 for many years, and that in her opinion, Witness 1 has a terrible memory.
7.
Defendant calls Witness 3, a psychiatrist who sat in the courtroom during Witness 1’s testimony. After qualifying Witness 3 as an expert in psychiatry, Witness 3 testifies for Defendant that, based on her observation of Witness 1 while testifying, she believes that Witness 1 suffers from a mental disorder that renders her unable to distinguish reality from fantasy. 

8.
Defendant also wishes to have Witness 3, the psychiatrist, testify that, based on her observations of Witness 1 while testifying, she believes Witness 1 was lying.

9.
During her closing argument, Defendant’s attorney makes the following statement:  “Did you notice that during her testimony, Witness 1 never once looked directly at you or at the defendant?  Did you notice that when Witness 1 answered my questions about her identification of my client, Witness 1 looked toward the floor?  What is Witness 1 hiding?  Could it be that she isn’t as certain of her testimony as she, and the prosecutor, would like you to believe?”  Is this proper argument?

E.
WITNESS CHARACTER
2.
Reputation or Opinion Concerning Truthfulness

Questions for Classroom Discussion [p. 452]

1.
Civil action for personal injuries suffered in an auto accident.  The defense is contributory negligence.  Plaintiff testifies that Defendant ran the red light.  Plaintiff then calls his minister who offers to testify that he has known Plaintiff for years and that he believes Plaintiff to be a truthful person.  Is the minister’s testimony admissible under Rule 608(a)?

2.
Same case.  Defendant calls a witness who offers to testify that he has worked in the same small office with Plaintiff for years and that, in his opinion, Plaintiff is careless.  Is the witness’s testimony admissible under Rule 608(a)?  Is it admissible if offered to prove that Plaintiff was negligent?

3.
Same case. Defendant calls a witness who offers to testify that he has lived in the same large apartment building with Plaintiff for years and that, in his opinion, Plaintiff is a liar.  Is the witness’s testimony admissible under Rule 608(a)?

4.
Same case. Defendant calls a witness who testifies that he has lived next door to Plaintiff for years and that, in his opinion, Plaintiff is a liar.  On cross-examination Plaintiff asks, “Isn’t it true that everyone else in the neighborhood says Plaintiff is truthful?”  The witness answers, “Yes.”  Is the cross-examination testimony admissible under Rule 608(a)?  Should it be excluded as hearsay?

3.
Conduct Probative of Truthfulness

Questions for Classroom Discussion [p. 456]

1.
Prosecution for drug dealing.  Defendant testifies and denies committing the crime.  On cross-examination, the prosecutor asks defendant if he lied on a job application about a misdemeanor conviction for marijuana possession.  Is evidence of the marijuana conviction admissible to prove Defendant was dealing drugs in this case?

2.
Same case.  Is evidence of the marijuana conviction admissible under Rule 608(b) to impeach Defendant?

3.
Same case.  If the marijuana conviction is not admissible to impeach under Rule 608(b), does the prosecutor’s cross-examination in Question 1 refer to any other specific instance of conduct that is probative of truthfulness or untruthfulness?

4.
Same case.  If your answer to Question 3 is “yes,” on what basis might the court still exclude the evidence under Rule 608(b)?

5.
Same case.  Assume that on cross-examination Defendant denied lying on his job application.  Could the prosecution prove the lie with the application itself?  With testimony from the personnel officer who received the application?

6.
Same case.  Assume the prosecution calls a witness who testifies Defendant has a reputation for lying.  Is this permitted under Rule 608?  If so, can the defense cross-examine and ask, “Have you heard that Defendant truthfully admitted to chopping down the cherry tree?”

4.
Conviction of Crime

Questions for Classroom Discussion [p. 464]

1.
What assumptions does Rule 609 make about the connection between a witness’s prior conviction and that witness’s character for truthfulness?  Do you agree with the assumptions? If an accused testifies and denies committing the crime charged, does evidence that the accused has a prior conviction for an unrelated offense tell us much about the reliability of his testimony that we do not already know?

2.
Recall that Rule 608(b) limits the admissibility of misconduct evidence bearing on truthfulness because, in part, resolving doubts concerning whether the misconduct occurred might require time consuming presentation of extrinsic evidence.  Why doesn’t Rule 609 place greater limits on the admission of conviction evidence on the ground there may be doubts about whether the witness committed the crime?

3.
Prosecution for perjury.  Defendant testifies that, while he made false statements, he did not know they were false at the time.  On cross-examination of Defendant, the prosecutor asks, “Isn’t it true that last year you were convicted of a misdemeanor for lying on your driver’s license application?  Defendant answers “Yes.”  Admissible?  Is there discretion under Rule 403 to exclude for unfair prejudice?  What if the conviction is more than ten years old?

4.
Same case.  The defendant denies the conviction.  Is a certified copy of the judgment of conviction admissible?

5.
Same case.  Defendant denies the conviction occurred.  A police officer is prepared to testify that he arrested Defendant for lying on his driver’s application.  Is the officer’s testimony admissible?

6.
Same case.  Prosecutor offers evidence that Defendant was convicted of petty theft, a misdemeanor.  Admissible?

7.
Prosecution for bank robbery.  Defendant testifies and denies committing the crime.  The prosecutor offers evidence Defendant has a prior conviction for bank robbery, a felony.  Admissible?

8.
Same case.  An alibi witness testifies for the defense that he and Defendant were at the movies at the time the crime was committed across town.  The prosecutor offers evidence that the witness had an eight-year-old prior conviction for bank robbery, a felony.  There is no other evidence concerning the witness’s credibility.  Admissible?

9.
Same case.  The alibi witness was convicted of felony bank robbery but was sentenced to probation and was never imprisoned.  Admissible?

10.
Same case.  The alibi witness was convicted of perjury and was released from prison in 1988.  Admissible?

11.
In Luce, the defendant declined at trial to testify in his own defense.  Why?  Does the decision in Luce have costs?  
12.
Murder prosecution.  The trial court denies Defendant’s pretrial motion to exclude, in the event he testified, a misdemeanor conviction for assault.  If Defendant fails to testify, has he waived the issue for appeal?  Is Luce distinguishable?

5.
Religious Beliefs or Opinions

Questions for Classroom Discussion [p. 466]

1.
Prosecution of Defendant for tax fraud.  Defendant’s accountant testifies that Defendant scrupulously observed the requirements of the Internal Revenue Code.  The prosecutor offers evidence that the accountant is a member of a religious organization that believes in animal sacrifice and worships a golden calf.  Admissible?

2.
Same case.  The prosecutor offers evidence that the accountant is a member of a religious organization that believes Defendant is the messiah.  Admissible?

F.
BIAS, MOTIVE, AND INTEREST
Questions for Classroom Discussion [p. 473]

1.
The prosecution in United States v. Abel offered evidence that defendant and a defense witness were members of the same secret society that required its members to lie, cheat, and steal to protect each other.  Identify three relevant facts that might be inferred from this evidence.  Was it admissible to prove each of those facts?

2.
What does Abel say about the relationship between the Federal Rules of Evidence and the common law of evidence that was in existence at the time the Federal Rules were enacted?  What does Abel say about the power of the courts to make evidence law after enactment of the Federal Rules?

3.
The Court in Abel adopted the traditional common law approach that extrinsic evidence is admissible to prove bias.  Recall that there are limits on the admissibility of extrinsic evidence when offered to impeach under other methods of impeachment, such as contradiction or specific instances of conduct under Rule 608(b).  Why is the law more willing to admit extrinsic evidence of bias?

4.
Murder prosecution.  Defendant calls Joe, who testifies, “Defendant was with me at the movies on the night of the crime.”  On cross-examination, the prosecutor asks, “Defendant paid you $1,000 for the alibi, didn’t he?”  The witness answers, “No.”  The prosecutor then calls a second witness who offers to testify, “Joe told me that Defendant paid him $1,000 to provide an alibi.”  Does Rule 613(b) apply?

5.
Prosecution for cruelty to animals.  Defendant is charged with sacrificing a goat in a religious ritual.  A defense witness testifies Defendant did not commit the act charged.  The prosecution offers evidence that both the defense witness and Defendant are members of a religious sect that believes in animal sacrifice.  Is this evidence admissible to impeach the witness?

6.
Civil action to recover for personal injuries sustained in an automobile accident.  A witness testifies for the defense that Plaintiff drove through a red light and then struck Defendant’s car.  On cross-examination, Plaintiff’s counsel asks the witness, “Isn’t it true that you are the president of Defendant’s automobile insurance company?  Doesn’t defendant have $100,000 of liability insurance?  What objection should Defendant raise?  How should the court rule?

G.
IMPEACHMENT BY CONTRADICTION
Questions for Classroom Discussion [p. 478]

1.
Negligence action by Plaintiff against Defendant following a collision between their two cars.  Plaintiff calls Witness 1, who testifies that she was a passenger in Plaintiff’s car, that she looked down for a moment to change the radio from a rock station to a country music station, and that when she looked up, she saw Defendant cross the center line, veer into Plaintiff’s path, and strike Plaintiff’s car head-on.  On cross-examination, Defendant asks Witness 1, “Isn’t it true that Plaintiff is the one who crossed the center line?”  Defendant objects that this is improper impeachment.  How should the court rule?

2.
Same case.  Assume Witness 1 refuses to acknowledge that it was Plaintiff who crossed the center line.  May Defendant now call Witness 2 to testify to that effect?

3.
Same case.  Defendant calls Witness 3, a back-seat passenger in Plaintiff’s car, to testify that just before the accident, Witness 1 was not looking down to tune the radio, but had her head turned toward the back seat, was engaged in a conversation with Witness 3, and never turned her head forward before the crash.  Plaintiff objects that this is improper impeachment.  How should the court rule?

4.
Same case.  Assume that instead of testifying as in Question 3, Witness 3 will testify that Witness 1 was not changing the station from rock to country, but from country to rock, just before the accident.  Plaintiff objects that this is improper impeachment.  How should the court rule?

H.
PRIOR STATEMENTS OF WITNESSES
1.
Prior Inconsistent Statements

Questions for Classroom Discussion [p. 488]

1.
Prosecution of Defendant for robbery of Victim’s jewelry store.  The prosecutor calls Witness, who testifies that she saw a woman running from the store just after the alarm started to sound.  On cross-examination, Defendant asks Witness, “isn’t it true that just after the robbery, you told the police that the robbery was committed by a man?”  Is this evidence admissible?  If so, for what purpose?

2.
Same case.  To prove that Witness made the prior statement, Defendant calls the police officer with whom Witness spoke, and asks the officer to relate Witness’s statement that the robbery was committed by a man.  Is this evidence admissible?  If so, for what purpose?  Is there any additional foundational requirement imposed on the officer’s testimony?

3.
Same case. Assume that Witness’s prior statement was made in a deposition rather than orally to the police officer. The prosecutor objects. Is this evidence admissible? If so, for what purpose?  What if the prior statement was contained in a sworn affidavit?

4.
Same case.  The prosecutor calls Victim, who testifies about the robbery but states that she cannot remember what the robber was wearing.  On cross-examination, Defendant asks Victim if it isn’t true that hours after the robbery, Victim told the police that the robber was wearing blue jeans.  If the prosecutor objects, how should the court rule?

5.
Same case.  Suppose Victim’s prior statement that the robber was wearing blue jeans was made just before Victim took the stand.  May Defendant now offer the statement as a prior inconsistent statement?

6.
Civil fraud action by Plaintiff against Defendant arising from a failed land development deal. At trial, Defendant testifies that he warned Plaintiff that land development deals are risky and that Plaintiff should consult an attorney before investing. On cross-examination Plaintiff asks Defendant to admit that Defendant never made such a statement, and in fact told Plaintiff that the deal was “good as gold.” Defendant denies making that representation and sticks to his story that he warned Plaintiff about the risks of investing. May Plaintiff call a witness to testify that she overheard the conversation, that Defendant never mentioned the risks, and that Defendant made the “good as gold” statement? For what purposes, if any, is the evidence admissible?

7.
Prosecution of Defendant for the murder of Victim, allegedly committed during a brawl at a football game.  Defendant denies involvement.  The prosecutor calls Witness 1, Victim’s spouse, who testifies that a week after the incident, just before Victim died, Victim said, “I’m done for.  See to it that Defendant pays for this.”  Defendant objects on hearsay grounds.  How should the court rule?

8.
Same facts as in Question 7.  After Witness 1 testifies Defendant calls Witness 2, the doctor who treated Victim at the hospital following the incident. Witness 2 testifies that some time before Victim made the statement apparently accusing Defendant, Victim said, “Zed is the one who did this, and when I get out of here, I’ll see that she suffers for it.” Is Witness 2’s testimony about Victim’s earlier statement admissible? If so, for what purpose? Is the evidence objectionable on the ground Victim was never given an opportunity to explain or deny the statement to Witness 2?

9.
Prosecution of Defendant in a California state court for robbery of a convenience store.  Witness testifies for the prosecution that she saw Defendant commit the crime.  On cross-examination of Witness, Defendant establishes that on the day of the crime, Witness identified another person as the robber.  California Evidence Code § 1235, a hearsay exception, provides:  “Evidence of a statement made by a witness is not made inadmissible by the hearsay rule if the statement is inconsistent with his testimony at the hearing and is offered in compliance with Section 770.”  (Section 770 is similar to Fed. R. Evid. 613(b).)  For what purpose, if any, is Witness’s prior statement admissible?  How does this differ from the result under the Federal Rules?

10.
Prosecution of Defendant for bank robbery. The prosecution alleges that Defendant, a man, approached a teller, showed the teller a firearm hidden under his raincoat, demanded that the teller fill a bag with cash, and then struck the teller over the head before escaping with the cash. At trial Defendant calls the teller who testifies that the robbery was committed by a woman. On cross-examination the prosecutor asks the teller to admit that he testified before the grand jury that the robber was a male. The teller responds that she has suffered from memory problems since being struck on the head and has no recollection of testifying before the grand jury. The prosecutor then offers into evidence a certified transcript of the teller’s grand jury testimony in which she stated, “The robber was a man.” Defendant objects on the ground the transcript is inadmissible hearsay and teller’s memory problem means the teller is not “subject to cross-examination” as required  by Rule 801(d)(1)(A). How should the court rule?

2.
Prior Consistent Statements

Questions for Classroom Discussion [p. 501]

1.
Negligence action by Plaintiff against Defendant arising from an intersection collision. Plaintiff claims Defendant ran the red light; Defendant claims Plaintiff ran the red. Plaintiff calls Witness, who testifies that she saw Defendant run the red light. Plaintiff then seeks to elicit from Witness testimony that she said the same thing when Defendant took her deposition prior to trial. Defendant objects to admission of the deposition testimony on hearsay grounds. How should the court rule?

2.
Same case.  In response to Defendant’s objection, Plaintiff argues that the prior statement is only being offered to support Witness’s credibility, not to prove that Defendant ran the red light.  How should the court rule?

3.
Same case. Assume Plaintiff did not try to elicit Witness’s prior statement during direct examination. On cross-examination, Defendant asks Witness to admit that Plaintiff offered Witness money in exchange for Witness’s favorable testimony. Witness denies this (or admits receiving the offer but claims that her testimony would have been favorable in any event). On redirect examination, Plaintiff wishes to elicit testimony that Witness’s deposition was taken before the date on which Defendant claims Plaintiff offered the bribe. If Defendant objects to admission of the deposition testimony, how should the court rule?
4.
Prosecution of Defendant for murder. Defendant denies any involvement. The prosecutor calls Witness, who was arrested for the crime along with Defendant and who previously pleaded guilty in exchange for leniency. Witness testifies that she and Defendant planned and executed the murder together. On cross-examination, Witness admits that she was arrested for and has been charged with the same crime. On redirect, the prosecutor proposes to ask Witness whether she made the same statement to the police (that she and Defendant planned and executed the murder together) shortly after she was arrested. If Defendant objects to admission of the prior statement, how should the court rule?
5.
Prosecution of Defendant for the murder of Victim. The prosecution calls Witness, the doctor who treated Victim in the weeks before Victim died. After ruling on a hearsay objection, the court permits Witness to testify that just before Victim died, Victim accused Defendant of attacking her. Defendant then calls Police Officer as an adverse witness, and elicits Police Officer’s admission that a day before Victim’s statement to the doctor, Police Officer told Victim that Defendant was a violent person who posed a risk to society, and that if Victim named Defendant as the shooter, Defendant could be “put away for good.” During its rebuttal case, the prosecutor recalls Witness, the doctor, and seeks to elicit Witness’s testimony that several times before Victim’s conversation with Police Officer, Victim named Defendant as the shooter. If Defendant objects to Witness’s testimony about Victim’s earlier statements to Witness, how should the court rule?
6.
Prosecution of Defendant for murder.  Defendant calls Witness, who testifies that she was with Defendant in another city when the murder took place.  On cross-examination, to show Witness’s motive to lie, the prosecution elicits Witness’s admission that she and Defendant have been close friends for many years.  On redirect examination, Witness wishes to testify that she had told the police the same story (that she and Defendant were in another state when the murder occurred) after the police told her that they had a witness who could challenge Witness’s story, and that if Witness didn’t tell them the truth, they would prosecute her for obstruction of justice and move to revoke her parole from a lengthy prison term.  If the prosecutor objects to Witness’s proposed testimony, how should the court rule?

I.
TRANSCRIPT EXERCISE: EMPHASIS ON WITNESS IMPEACHMENT [p. 502]

General Facts

Prosecution of Delta for assault and battery on Vic following a barroom brawl that left Vic seriously injured.  The bar was located a block from a baseball stadium at which a baseball game between the Red Sox and the Yankees had just taken place.  Delta is a fan of the Yankees, who lost.  The prosecution alleges that Delta was in the bar having a beer when she saw Vic wearing a Red Sox baseball cap.  Delta allegedly noticed Vic’s cap and attacked Vic with a beer bottle without provocation.  Delta claims that she acted in self-defense.  She alleges that Vic walked up to Delta and began to taunt Delta about the game, calling the Yankees “slime,” and that when Delta asked Vic to stop and “move away,” Vic pulled a knife and threatened to kill Delta.  At that point, Delta claims, she struck Vic with the beer bottle in self-defense.

The prosecution first calls Vic, who testifies about the incident consistently with the prosecution’s theory.  Delta’s counsel cross-examines Vic.  The next witness for the prosecution is White.  Throughout the transcript, “PROS” stands for Prosecutor, “DC” for defense counsel. 

Pros:
Mr. White, where were you on the evening of July 19 of this year, at about 11:00?

White:
I was in the Red Sox bar.  I had just come from the Red Sox – Yankees game.

Pros:
Where were you sitting?

White:
At the bar.

Pros:
From the position in which you were seated, could you see much of the room?

White:
Pretty much.

Pros:
Have you ever seen the defendant, Delta, before today?

White:
Yes.  I saw her in the bar on the night of July 19, the night we’re talking about.

Pros:
Where was Delta when you saw her?

White:
Delta was sitting at a table about 10 feet from the bar.

Pros:
Which way was Delta facing?

White:
Delta was facing the door to the bar.

Pros:
Do you know Vic?

White:
Yes.  In fact, I was waiting for Vic.  We were planning to meet at the bar after the game. 

Pros:
Did Vic enter the bar?

White:
Yes.

Pros:
What time was that?

White:
It was about 11:15.

Pros:
What did Vic do when he came into the bar?

White:
Well, I waved at him to let him know where I was.  He looked in my direction and started to walk toward me.

Pros:
Was Vic wearing anything on his head?

White:
Sure.  He was wearing a Red Sox cap.  He’s a big fan.

Pros:
What happened after Vic sat down?

White:
Well, that lady, Delta, sitting at the table there, she just ran up to Vic and hit him over the head with a beer bottle.

Pros:
Were any words exchanged between Delta and Vic before the attack, as far as you could tell?

White:
I don’t know.  It was hard to hear with all the noise.

Pros:
Before Delta hit Vic with the beer bottle, did Vic make any move toward Delta?

White:
No.

Pros:
Did Vic brandish a knife?

White:
No.

Pros:
From the positions of both Vic and Delta, does it seem likely to you that Vic could see Delta before the attack?

White:
I doubt it.  But Vic wouldn’t attack a stranger.  That’s not the kind of sh-, um, stuff, Vic would do.  He’s just not like that.  Vic was just walking toward me, you know, maybe smiling a little.  The Red Sox had just killed the Yankees, you know.

DC:
Move to strike, Your Honor.  Inadmissible character evidence.

By the Court:
Motion denied.  This involves the character of the victim.

Pros:
What happened after Delta hit Vic with the bottle?

White:
Well, Vic just kind of slumped to the floor.  People ran up to him to see if he was okay.  Delta, meanwhile, she just stood there like nothing happened.

Pros:
Thank you.  Your Honor, I have no further questions at this time.

By the Court:
Cross-examination?

DC:
Yes, Your Honor.  Mr. White, you testified that you do not know Delta, is that correct?

White:
Yes.

DC:
And you also testified that you saw Delta sitting at a table in the bar?

White:
That’s right.

DC:
And this was before the incident involving the beer bottle?

White:
Yeah.  Just a little before.

DC:
Mr. White, were there many people in the bar at about 11:00 that night?

White:
I guess so, yes.  It was pretty crowded ‘cause the game had just ended, and lots of people like to walk over there, especially after the Red Sox win.

DC:
Was there anything about Delta that drew her to your attention before the incident?

White:
Not really.  I wasn’t checking her out, if that’s what you mean.

DC:
So it’s your testimony that even though you are not familiar with Delta, you noticed Delta in a crowded bar before there was any special reason to focus on her?

White:
Yeah, I guess so.  So what?

DC:
How well do you know Vic, Mr. White?

White:
We’re friends.

DC:
Isn’t there something else?  Don’t you also work for Vic?

White:
Not really.  Sometimes I do stuff for Vic, but I also work for a lot of other people.


DC:
Let’s focus on what you saw.  Is it your testimony that when Delta saw Vic enter the bar, 

Delta just walked up to Vic and broke a bottle over his head, just like that?

White:
Just like that.

DC:
And no words were exchanged between Delta and Vic before this happened?

White:
Right.  No fight, no words.

DC:
Mr. White, do you remember talking to the police shortly after the incident in the bar?

White:
Sure, I remember.

DC:
And do you recall making a statement at that time about the incident?

White:
Yes.  I did.

DC:
Did you sign that statement?

White:
Yes.  I talked into a tape recorder, the officer had it typed up, and then I signed it.

DC:
And when you signed it, did you swear to tell the truth?

White:
I didn’t say anything, if that’s what you mean.

DC:
But above your signature, did you notice that there was language advising you that you swore under penalty of perjury that what you said in the statement was correct?

White:
Yes, I saw it.

DC:
And did you understand what it meant?

White:
Sure.  It meant I had to tell the truth, and I did.

DC:
In that statement, you didn’t say anything about seeing Delta before the incident, did you?

White:
No, I didn’t say anything about that..

DC:
In fact, didn’t you state, and I quote, I noticed Vic enter the bar and start to walk toward me when this woman just came out of nowhere, just walked up to Vic and hit him over the head with a bottle.  Unquote.  Did you make that statement?

Pros:
Objection, Your Honor.  Calls for hearsay.

By the Court:
Objection overruled.

White:
Yes, I said that.

DC:
Let’s turn to what happened after Vic fell to the floor.  You testified that after Vic fell to the floor, people went over to Vic to see if they could help.  Correct?

White:
Yes.

DC:
And you also testified that Delta just stood there, quote, like nothing happened, quote.

White:
Right.

DC:
I have nothing further, Your Honor.  
At this time, the prosecutor indicated that she had no further witnesses to call.  After a recess, the Defense calls Ward.  On direct examination, Ward testifies that he was in the bar having a drink when he saw Vic walk up to Delta and taunt her about the game, calling the Yankees “slime,” and that when Delta asked Vic to stop and get away, Vic pulled a knife and threatened to kill Delta.  Ward testifies that at that point, Delta struck Vic with the beer bottle.

Ward also testifies that less than five minutes after hitting Vic with the bottle, Delta, excitedly and in tears, told Ward, “I’ve never been so frightened of anyone in my life!.”  The court admitted this testimony as an excited utterance, over the prosecutor’s objection.
[Following is a transcript of the prosecutor’s cross-examination of Ward.]

Pros:
Mr. Ward, you testified that Delta only struck Vic after Vic pulled a knife on her, is that correct?

Ward:
That’s right.

Pros:
Isn’t it true that you arrived at the bar at approximately 9:00 that evening?

Ward:
I don’t remember exactly.  Maybe about that time.  Could have been later.

Pros:
And isn’t it true that by 11:00 or so, you had consumed quite a few beers?

Ward:
I had a few.  I wouldn’t say quite a few.  Two or three, maybe.

Pros:
It was more like five, wasn’t it, Mr. Ward?

Ward:
No way.

Pros:
And if I had a witness who could testify that you had five beers, that witness would be lying?

DC:
Objection, Your Honor.  Asked and answered.

By the Court:
Overruled.


Ward:
      I wouldn’t say lying.  Mistaken.

Pros:
Mr. Ward, do you know Delta, the defendant?

Ward:
Yeah, I guess so.

Pros:
Are you friends?

Ward:
Yes.

Pros:
More than that?

Ward:
Friends.

Pros:
Mr. Ward, to your knowledge, has Delta ever been convicted of the crime of assault and battery?

DC:
Objection, Your Honor, and I move for a mistrial.  This evidence is obviously inadmissible and highly inflammatory.  Even with a cautionary instruction, the jury will not put this highly prejudicial question out of its mind.

Pros:
Offered to impeach, Your Honor.

DC:
Your Honor, impeach who?  My client has not testified.

By the Court:
Objection sustained.  The jury is instructed to ignore this question.  You are not to assume that the defendant has been convicted of any previous crime.  That has nothing to do with this case.  Motion for mistrial denied.  Move on to something else, counsel.

Pros:
I have nothing further.

[The defense next called Will, who testifies as follows:]

DC:
Please state your profession.

Will:
I’m a bartender.

DC:
Where did you work last year?

Will:
I worked at a place called Betty’s.

DC:
In March of last year, did you see White at Betty’s?

Will:
Yes, I did.

DC:
How do you remember?

Will:
I remember because he caused some trouble when I carded him.

DC:
What do you mean by carded?

Will:
Asked for his identification, for proof of his age.  He looked like he might not be 21, so I asked for I.D.

DC:
And what happened?

Will:
He showed me a driver’s license.  I could tell he’d changed the date of birth.  So I told him to leave.

DC:
Did he leave?

Will:
Not at first.  He started yelling, calling me names.  Racial things.  Bad stuff.

Pros:
Move to strike, Your Honor.  Irrelevant and inflammatory.

By the Court:
Overruled.

DC:
What happened next?

Will:
I told him again to leave, and he did.  That was it.

DC:
Nothing further, Your Honor.

By the Court:
Cross-examination?

Pros:
Will, have you ever been convicted of a felony?

Will:
Absolutely not.

Pros:
You don’t recall being convicted of felony burglary six years ago?

Will:
I do not.

Pros:
Your Honor, I offer into evidence a document titled, “Judgment of Conviction,” which bears the seal of the Clerk of the Superior Court of this county.  It is dated six years ago, signed by Judge Jefferson, and records a conviction of this witness following trial for the crime of felony burglary.

DC:
I object, Your Honor.  Hearsay and not authenticated.

By the Court:
Overruled.

DC:
In addition, Your Honor, it is irrelevant.

Pros:
Your Honor, it is offered to impeach this witness.

By the Court:
Objection sustained.  The exhibit will not be received.
Pros:
 have no more questions for this witness, Your Honor.

[The defense next called Gil.]

DC:
Gil, do you know White?

Gil:
Yes.  We’ve been friends for a long time.

DC:
And did you ever speak with White about the incident in the Red Sox Bar on the night of July 19 of this year?

Gil:
Yes.  I think we talked about it once.

DC:
And during that conversation, did White tell you anything about people going to help Vic after he was hit with the beer bottle?

Gil:
I think he might have said something about that.

DC:
What did he say?

Pros:
Objection.  Calls for hearsay.

DC:
Offered to impeach, Your Honor.
By the Court:
Objection overruled.  You may answer the question.

Gil:
I think he told me that a bunch of people went over to help Vic.

DC:
Did White say anything about Delta being one of those people?

Gil:
I think so.  Yes, he said Delta was one of them.

DC:
No more questions, Your Honor.

By the Court:
Cross-examination?

Pros:
No, Your Honor.
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