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Lay and Expert Opinion Evidence

B.
LAY OPINION

Questions for Classroom Discussion [p. 518]

1.
Divorce action.  The issue is which parent should have custody of the children, who currently reside with their mother.  The father calls a neighbor to testify that, in her opinion, the mother is not fit to retain custody.  Is the opinion admissible?  Why or why not?

2.
Same case.  The neighbor offers to testify that, in her opinion, the mother frequently had many male guests stay overnight.  The opinion is based on the fact that the neighbor saw cars other than those owned by the mother parked in the mother’s driveway at night when the neighbor went to bed and would see the same cars in the driveway in the morning.  Is the opinion admissible?  Why or why not?

3.
Same case.  The neighbor offers to testify that, in her opinion, the mother is an alcoholic because the neighbor once smelled alcohol on the mother’s breath.  Is the opinion admissible?  Why or why not?

4.
Same case.  The neighbor offers to testify that, in her opinion, the mother uses drugs because she has a tattoo and a nose ring.  Is the opinion admissible?  Why or why not?

5.
Same case.  The father calls a psychologist who offers to testify, based on the testimony of other witnesses, that the mother is not fit to retain custody.  Is the opinion admissible under Rule 701?  Why or why not?

C.
EXPERT OPINION

2.
Expert Testimony Must “Assist the Trier of Fact”

Questions for Classroom Discussion [p. 520]

1.
Murder prosecution.  The defense calls an astrologer to testify that, based on Defendant’s birthday and the alignment of the planets on the night of the murder, Defendant could not be the perpetrator.  Does the testimony “assist the trier of fact”?

2.
Same case.  A prosecution witness with a PhD in criminology testifies that, based on the fact that bloody shoeprints led from the murder scene to Defendant’s apartment, defendant must be guilty.  Does the testimony “assist the trier of fact”?

3.
Same case.  A prosecution witness who has extensive experience analyzing shoeprints testifies that the shoeprints leading to Defendant’s apartment were made by a size 12EEE shoe, which other evidence demonstrates to be Defendant’s shoe size.  Does the testimony “assist the trier of fact”?

4.
Prosecution for sexual assault.  The alleged victim testifies that Defendant attacked her.  The defense calls a psychiatrist to testify that, based on his observation of the alleged victim, she is suffering from psychosis and is not telling the truth.  Does the testimony “assist the trier of fact”?

5.
Same case.  A psychiatrist testifies that, based on his observation of the alleged victim, she is suffering from psychosis and that people who have this condition often cannot distinguish between fantasy and reality.  Does the testimony “assist the trier of fact”?

3.
Expert Witnesses Must Be Qualified

Questions for Classroom Discussion [p. 522]

1.
Murder prosecution. The victim was killed when a washing machine exploded. The defense claims it was an accident. The prosecution calls a plumber, who quit school after the sixth grade, to testify that, based on 20 years of professional experience fixing washing machines, it is impossible for one to explode accidentally. Is this testimony admissible, even though witness lacks any academic qualifications?
2.
Medical malpractice action against a cosmetic surgeon.  Plaintiff seeks damages for injuries following from an alleged botched nose job.  Plaintiff’s expert is shown to be an experienced cosmetic surgeon.  If permitted, she will testify that the procedures followed by Defendant doctor were improper and that Plaintiff suffered $1,000,000 lost income as a result of her injuries.  Is the witness’s testimony admissible?

3.
Same case.  Defendant calls a physician with a general family practice who offers to testify that procedures used by Defendant to perform surgery conformed to the professional standard of care.  Is the witness’s testimony admissible?

4.
Prosecution for burglary.  The sole witness to the crime speaks only Bulgarian.  A police officer translates the witness’s testimony.   The officer took one year of college Bulgarian several years ago.  Does the officer have to be an expert to translate the witness’s testimony?  Is she qualified as an expert?

4.
Expert Testimony Must Be Reliable: The Daubert Decision

5.
Expert Testimony Must Be Reliable: The Kumho Tire Decision

6.
Expert Testimony Must Be Reliable: Problems Applying Daubert/Kumho Tire
Questions for Classroom Discussion [p. 534]

1.
Applying the Daubert/Kumho Tire test, the judge in Llera Plaza initially ruled that prosecution experts cannot testify that crime scene fingerprints match fingerprints of defendants. In the opinion printed above, however, the judge granted a motion for reconsideration, even though the judge admitted that this is unusual. What might have motivated the judge to take this step?

2.
What was the cost in judicial resources of conducting the Daubert/Kumho Tire hearing in Llera Plaza?  How is this effort unlike the manner in which the law resolves the vast majority of other evidentiary issues?

3.
What demands does Daubert/Kumho Tire place on counsel?

4.
Do all four Daubert factors bearing on reliability have to be satisfied before scientific evidence is admissible?  What does Llera Plaza suggest?

Questions for Classroom Discussion [p. 539]

1. 
In Pipitone, Dr. Coco opined that Synvisc caused Pipitone’s infection.  Which Daubert factors did Dr. Coco’s opinion satisfy?  Which were not satisfied?  What was the justification for not strictly applying the Daubert factors?  What other reliability factors justified the admission of Dr. Coco’s opinion?

2.
Assume Dr. Coco conducted an epidemiological study of the incidence of salmonella infections within the population of patients injected with Synvisc.  After reviewing thousands of case studies, he concluded that 3 percent of the patients developed salmonella.  He still opines that Synvisc caused Pipitone’s infection.  Does Coco’s study support or undermine his conclusion?  In answering that question, what additional information might you want to have?

7.
Expert Testimony Must Be Reliable: Requirements of Rule 702

Questions for Classroom Discussion [p. 541]

1.
Murder prosecution.  Defendant is an aging, bald, overweight law professor.  A prosecution expert witness offers to testify that, based on application of a radical new technology for DNA testing, the perpetrator’s blood found at the crime scene reveals perpetrator had all these characteristics.  While the validity of the test is not yet generally accepted among scientists, the test has been published in scientific journals, has a low error rate, the results are subject to retesting, and the test at least has a reasonable level of acceptance in the scientific community.  Is the expert’s opinion admissible?

2.
Same case.  A prosecution expert witness testifies that conventional DNA tests of blood stains on Defendant’s clothing show a match with the victim’s blood.  The validity of this DNA technology is well established.  However, the expert admits that the lab technician who performed the tests utterly failed to follow procedures aimed at avoiding contamination and degradation of blood samples.  Under what subpart of Rule 702 should Defendant object?

3.
Same case.  Assume that the lab technician deviated from established procedures only in that, while on a lunch break, she failed to refrigerate one of the blood samples.  While this might lead to degradation of the sample, the test results show that degradation did not occur.  Should the court exclude expert testimony based on the test results?

4.
Action against a seatbelt manufacturer for personal injuries suffered in an auto accident.  Defendant alleges Plaintiff was injured because he did not secure his seatbelt properly.  Plaintiff calls an accident reconstruction expert, who proposes to testify that Plaintiff was injured because the seatbelt popped open upon impact even though it was secured prior to the crash.  The expert admits she failed to consider eyewitness testimony that Plaintiff did not buckle his seatbelt properly.  Under what subpart of Rule 702 should Defendant object?

5.
Same case.  The expert admits she failed to test the seatbelt to determine if the force of impact could have caused the seatbelt to open.  Under what subpart of Rule 702 should Defendant object?

6.
Action for wrongful death against a pharmaceutical company, manufacturer of the product that allegedly caused decedent’s fatal disease.  Plaintiff’s expert testifies that Defendant’s product can cause this disease.  She bases her opinion on laboratory studies with mice that show these animals developed this disease after exposure to Defendant’s product.  Under what subpart of Rule 702 should defendant object?

8.
Expert Testimony Must Have a Proper Basis

Questions for Classroom Discussion [p. 547]

1. 
Murder prosecution. The murder victim died when a toilet exploded.  The defense calls Dr. Bidet, the famous French expert on exploding toilets.  Dr. Bidet has no personal knowledge of the facts.  His opinion was that the explosion was caused by an accidental build-up of water pressure.  May he base this opinion on already received testimony of the investigating officer?  On his personal inspection of the debris?

2.
Same case.  The investigating officer testifies that water was shooting 200 feet up into the air from a crater in the bathroom floor, there was no trace of explosives, and the victim was clutching a note in his lifeless hand that read, “You are a dead man!”  The defense calls an expert, Professor Plunge, and asks, “Assume professor, that the investigating officer testified water was shooting 200 feet up into the air from a crater in the bathroom floor and there was no trace of explosives.  What is your opinion as to cause of death?”  Is this question permissible?

3.
Same case.  The prosecution calls a pathologist whose knowledge of the case is entirely based on a lab report that already has been ruled inadmissible hearsay.  Testifying that she customarily relies on such lab reports when rendering professional opinions at the hospital, the pathologist then offers an opinion that the cause of death was homicide.  Is the pathologist’s opinion admissible?

9.
Expert Testimony: Limits on Opinions Going to Ultimate Issues

Questions for Classroom Discussion [p. 551]

1.
Prosecution for possession of drugs with intent to sell.  A police officer, qualified as an expert, testifies that, based on the fact Defendant was arrested with a kilo of cocaine in his possession, he must have had the intent to sell.  Permitted under Rule 704(a)?  702?  704(b)?

2.
Same case.  What could the officer say without violating 704(b)?

3.
Prosecution for attempted assassination of the President.  A psychiatrist is called to testify for the defense.  Which is more likely to be admissible under 704(b)?  (a) “Given defendant’s mental condition, it is my opinion that he did not have the mental state required to commit the crime.” (b) “Given defendant’s mental condition, it is my opinion that he could not have the mental state required to commit the crime.”

10.
Expert Testimony: Disclosing Facts Underlying Opinion

Question for Classroom Discussion [p. 533]


Murder prosecution.  An expert testifies for the prosecution that a new DNA test shows an irrefutable match between Defendant’s DNA and blood found at the crime scene.  Because of limitations on pretrial discovery in criminal cases, Defendant did not know the prosecution would present this highly technical evidence.  Make an argument that the judge should exercise her discretion under Rule 705 to require the prosecution to present the basis of the expert’s opinion before the opinion is received.

11.
Expert Testimony: Court-appointed Experts

Question for Classroom Discussion [p. 555]

Much of the law concerning expert witness testimony seems to address reliability concerns caused by a combination of two factors: (1) most expert witnesses are not impartial because they are hired by the parties, and (2) jurors and judges are not well equipped to evaluate the reliability of testimony offered by expert witnesses because that testimony usually addresses complex or esoteric subjects.   Daubert/Kumho Tire provides only one possible, albeit flawed, approach to the problem.  Other suggestions have been made.  They include sending highly technical cases to a special court where the judges have a scientific background, or impaneling a jury of experts, rather than the traditional “jury of one’s peers.”  What do you think of these suggestions?
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