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Privileges

B.
THE FEDERAL RULE
Question for Classroom Discussion [p. 560]

Diversity action in federal district court by Plaintiff against Defendant, a trucking company.  Plaintiff seeks damages for personal injury following a collision between her car and Defendant’s 18-wheeler.  At trial, Defendant calls Witness, who secretly “bugged” Plaintiff’s attorney’s office and listened in during a private conversation between Plaintiff and her attorney.  In that conversation, Plaintiff allegedly admitted being responsible for causing the accident.  Plaintiff objects on grounds of attorney-client privilege.  The federal courts in the state whose substantive law governs the case hold that otherwise privileged conversations overheard by an eavesdropper are privileged if the parties took reasonable steps to ensure confidentiality.  The state’s own courts, however, hold that otherwise confidential communications lose their privileged status if they are overheard.  How should the court rule on Plaintiff’s objection?

C.
GENERAL PRINCIPLES

Questions for Classroom Discussion [p. 567]

1.
Plaintiff, who has brought a personal injury action, meets with her attorney in a busy pub to discuss Plaintiff’s case. Though they speak in hushed tones, their conversation is overheard by Witness, a friend of Defendant, who is sitting at the next table. At trial, Defendant calls Witness to testify about the conversation she overheard. Plaintiff objects on grounds the conversation was privileged. How should the court rule?
2.
Defendant, out on bail awaiting trial on a criminal charge, speaks with her attorney about the case using a cellular phone. Unknown to Defendant, a glitch in the signals causes the conversation to be transmitted to Witness, who is located nearby speaking on her own cellular phone. Witness reports the conversation to the police, and the prosecution calls her to testify at trial about what she heard. Defendant objects on grounds of privilege. How should the court rule?
3.
Defendant has been charged with murder and is housed in the county jail awaiting trial. In preparation for trial, Defendant meets with her attorney in a conference room provided for that purpose. Unknown to Defendant and her attorney, part of their conversation is overheard by a jail guard who was sitting in the room next to the conference room. At trial, the prosecution calls the employee to testify about the conversation. Plaintiff objects on grounds of privilege. How should the court rule?  What if the guard is in plain view but the jail refuses for security purposes to allow prisoners to meet privately with visitors, including lawyers?
4.
Breach of contract action. Plaintiff takes Defendant’s deposition, and asks Defendant about conversations she had with her attorney. Defendant objects on the basis of the attorney-client privilege. Plaintiff responds that the privilege does not apply because the deposition is part of the discovery process, not the trial, and the rules of evidence do not apply during discovery. If Defendant persists in asserting the objection, should a court grant Plaintiff’s motion to compel an answer?
5.
Same case. At trial, Defendant calls Secretary, who works for Plaintiff’s attorney, and asks Secretary to relate the substance of a meeting between Plaintiff and Plaintiff’s attorney during which Secretary took notes. Plaintiff is not in the courtroom when the question is asked. What should Plaintiff’s attorney do?

6.
Murder prosecution. Prior to trial, Defendant’s attorney held a press conference during which she stated, “My client wants everyone to know that he was halfway around the world when this horrible killing took place. He had nothing to do with it.” At trial, Defendant admits killing the victim, but defends on the basis of self-defense. The prosecutor calls a reporter who attended the press conference to testify about Defendant’s attorney’s statement. Defendant makes privilege and hearsay objections. How should the court rule?
D.
THE ATTORNEY-CLIENT PRIVILEGE

2.
Definition of Client and Attorney
Questions for Classroom Discussion [p. 575]

1.
Following an automobile accident, Plaintiff consulted Attorney 1, an attorney licensed to practice in another state, about representing her. They spoke in Attorney 1’s office. After hearing the facts of the case, Attorney 1 declined to represent Plaintiff. Plaintiff found another lawyer, Attorney 2, to take her case. Prior to trial, Defendant takes Attorney 1’s deposition and asks about the conversation with Plaintiff.  Attorney 2 claims Plaintiff’s attorney-client privilege and Attorney 1 refuses to answer.  How should the court rule on Defendant’s motion to compel Attorney 1’s answers?
2.
Same case.  At trial, Plaintiff calls Defendant and asks Defendant whether her attorney suggested that Defendant try to settle the case.  Defendant objects on grounds of attorney-client privilege.  Plaintiff responds that because she is not seeking disclosure of the client’s communications with the attorney, but only the attorney’s communications with the client, the privilege does not apply.  How should the court rule?

3.
Same case. A few weeks before trial, Plaintiff meets Attorney 2 at Attorney 2’s office to go over Plaintiff’s expected testimony. During the meeting, Zed, Attorney 2’s secretary, is in the office taking notes. In the course of the conversation, Plaintiff says to Attorney 2, “I might have taken my eyes off the road for a moment, but I was distracted by a sudden noise from the car next to me.” Zed, dissatisfied with his salary, goes to Defendant’s attorney and tells the attorney about the conversation between Attorney 2 and Plaintiff. Defendant wishes to have Zed testify at trial about the conversation. Plaintiff objects. How should the court rule?
4.
Same case.  At trial, Defendant calls Plaintiff and asks whether Plaintiff ever took her eyes off the road in the moments before the accident.  Plaintiff objects on grounds of attorney-client privilege.  How should the court rule?

5.
Same case.  At trial, Defendant calls Attorney 2 and asks whether Plaintiff ever took her eyes off the road in the moments before the accident.  Plaintiff objects on grounds of attorney-client privilege.  How should the court rule?  What other objection might Plaintiff make?

6.
Same case.  Suppose that Attorney 2’s office door was open during the conversation mentioned in Question 3.  When Plaintiff made the admission about being distracted, a courier from Defendant’s lawyer happened to be in the corridor dropping off a settlement offer, and overheard Plaintiff’s statement.  At trial, Defendant wishes to have the courier testify about Plaintiff’s statement.  Plaintiff objects on privilege and hearsay grounds.  How should the court rule?

7.
Same case.  Suppose that a summer associate in Attorney 2’s office was in the room during the meeting.  The summer associate is not working on Plaintiff’s case, nor was she expecting to be involved.  Attorney 2 asked her to be there to observe how one prepares a witness for her trial testimony.  Defendant learns of the summer associate’s presence and seeks to compel her testimony at trial.  Plaintiff objects.  How should the court rule?

8.
Prosecution of Defendant for murder.  Defendant brought her husband along for a meeting with her attorney, and the husband heard the entire conversation.  At trial, the prosecution calls the husband to testify about the conversation between Defendant and her attorney.  Defendant objects on privilege grounds.  How should the court rule?

9.
Why shouldn’t all confidential communications between a corporate employee and the corporation’s attorney be subject to attorney-client privilege, assuming the conversation concerns the corporation’s legal matters?

10.
Why did the Court in Upjohn reject the “control group” test for attorney-client privilege in the corporate context?

11.
Negligence action by Plaintiff against Defendant, a corporation in the package delivery business.  Plaintiff alleges that one of Defendant’s trucks ran over Plaintiff while Plaintiff was in a crosswalk.  At trial, Plaintiff calls Driver, the driver of the delivery truck that struck Plaintiff, and asks Driver to relate what she said to Defendant’s attorney during a confidential interview following the accident.  Defendant objects on hearsay and privilege grounds.  How should the court rule?

3.
Survival of Attorney-Client Privilege after Death of Client

Questions for Classroom Discussion [p. 581]

1.
In Swidler & Berlin, why did the Supreme Court hold that the attorney-client privilege survives the client’s death?

2.
What would be the effect on the attorney-client privilege if the Court had adopted the position taken by Justice O’Connor in her dissenting opinion in Swidler & Berlin?  What would attorneys representing criminal defendants be required to tell their clients?

4.
Exceptions to the Attorney-Client Privilege
Questions for Classroom Discussion [p. 589]

1.
Bank robbery prosecution.  During Defendant’s initial meeting with Attorney, Defendant admitted that he robbed the bank and asked for Attorney’s help in preparing a defense.  Defendant later hired a different attorney to represent him.  The prosecution calls Attorney and asks Attorney about Defendant’s statement.  Defendant objects on grounds of attorney-client privilege, and the prosecutor responds that the crime-fraud exception applies.  Assuming the facts about Defendant’s initial meeting with Attorney are true, does the crime-fraud exception apply?

2.
Same case.  Suppose the prosecutor simply wants to call Attorney to testify whether Defendant ever consulted her.  Defendant objects on relevance and privilege grounds.  How should the court rule?

3.
Same case. Assume the robber’s hands were cut during the robbery. Assume further that during the initial meeting with Attorney, Defendant asked Attorney if she knew of a plastic surgeon “who can fix up my hands so nobody can tell they were ever cut.” The prosecution learns about the statement and calls Attorney to testify at trial about it. Attorney refuses on grounds of the attorney-client privilege. The prosecution responds that the crime-fraud exception applies. Does it?  Even if the exception is inappliable, can you think of an argument that the client’s statement is simply not privileged? 

4.
Civil fraud action.  Plaintiff alleges that over the course of several years, Defendant, a financial planner, engaged in a scheme to steal money from her clients.  Prior to trial, one of Defendant’s former employees approaches Plaintiff and states that Defendant’s attorney, Attorney, was “helping Defendant cover up the scam for three weeks just before the scam fell apart.”  She states that during several of the meetings between Defendant and Attorney, she heard the sound of a shredder working for long periods of time.  Plaintiff notifies Attorney that she intends to take Attorney’s deposition, and demands that Attorney produce all notes “taken during meetings held with Defendant” during the three-week period.  Defendant refuses to produce the notes, asserting attorney-client privilege.  Plaintiff responds that the crime-fraud exception applies, and asks the court to take possession of Attorney’s notes and conduct an in camera inspection to determine whether the crime-fraud exception applies.  How should the court proceed?

5.
Several years ago, when Plaintiff and Defendant decided to start a business together, they hired Attorney to prepare their partnership agreement.  After meeting several times with Attorney and going over two or three drafts, Plaintiff and Defendant approved and executed a final draft.  Recently, Plaintiff and Defendant had a falling out, and are involved in litigation against each other to dissolve the partnership and allocate its assets.  Each party has retained her own attorney.  At trial, Plaintiff calls Attorney to testify about certain aspects of the discussions surrounding the formation of the partnership agreement.  Defendant objects on grounds of privilege.  How should the court rule?

6.
Malpractice action by Client against Attorney after Client’s breach of contract action against a third party was dismissed for failure to file before the expiration of the applicable statute of limitation.  At trial, Client wishes to testify that she discussed her contract dispute with Attorney almost a year before the statute expired, and that Attorney told her she had a valid action and that she would file the complaint within a month.  Attorney objects on attorney-client privilege grounds.  How should the court rule?

7.
Same case.  Attorney wishes to testify that in several private conversations between the one described above and the expiration of the limitations period, she told Client that she could not file the complaint unless Client provided her with certain documents, that Client always promised to provide the documents, but that Client did not do so until after the limitations period expired.  Client objects on hearsay and privilege grounds.  How should the court rule?

8.
Will contest.  To prove the testator was incompetent when he made the will, the party contesting the will calls Attorney as a witness.  Attorney both prepared the will and served as one of the attesting witnesses.  The party asks Attorney to relate the conversations she had with the testator during the meeting at which the will was signed and witnessed.  The party representing the estate objects on privilege grounds.  How should the court rule?

6.
A Note About the Attorney Work Product Doctrine
Questions for Classroom Discussion [p. 592]

1.
Negligence action by Plaintiff against Defendant Corporation.. Plaintiff alleges that one of Defendant’s trucks ran over Plaintiff while Plaintiff was in a crosswalk. Before trial Attorney, representing Plaintiff, sends her investigator to interview the only two eyewitnesses to the accident. The investigator takes notes of what the witnesses said.  The investigator then gives his notes to Attorney, who prepares a memorandum describing how each witness might be used at trial. Defendant in pretrial discovery requests a copy of the interview notes and the memorandum. Attorney objects on the grounds of the attorney-client privilege and work product doctrine.  Defendant makes a motion to compel production.  How should the court rule?  What if the witnesses are now both dead?
2.
Same case. After the accident, Defendant’s president began a routine internal investigation to determine whether company rules and procedures were followed by the driver, and whether any changes should be made to enhance safety. The process resulted in a report to the company’s president and the company’s inside counsel. Plaintiff learns of the investigation and requests a copy of the report. Defendant objects on the grounds of attorney-client privilege and work product doctrine.  Plaintiff makes a motion to compel production.  How should the court rule?
E.
MEDICAL PRIVILEGES

Questions for Classroom Discussion [p. 604]

1.
Plaintiff sues Defendant for negligence following a collision between their two vehicles.  After the accident, Plaintiff sought treatment for her injuries from Doctor, an orthopedic surgeon.  Prior to trial, Defendant takes the deposition of Doctor, and asks Doctor to produce all records relating to the treatment of Plaintiff for injuries allegedly sustained in the accident.  Doctor refuses to produce the papers, and refuses to answer any questions relating to injuries sustained in the accident.  Defendant asks the court to order Doctor to produce the papers and to answer Defendant’s questions.  How should the court rule?

2.
Same case.  Plaintiff’s attorney asks Plaintiff to visit Ortho, a different orthopedic doctor, to help the attorney prepare for trial.  Plaintiff does so, and Ortho sends the attorney a report concerning Plaintiff’s condition.  Plaintiff’s attorney does not plan to call Ortho as a witness at trial.  Defendant seeks to take Ortho’s deposition, and demands that Ortho produce a copy of the report she sent Plaintiff’s attorney.  Must Ortho comply?

3.
Vehicular homicide prosecution.  At trial, the prosecutor calls Witness, who was crossing the street with Victim.  Witness was the only eyewitness to the accident other than Defendant.  Witness testifies that Defendant drove through a red light and struck and killed Victim, who was crossing the street, and that Defendant’s car narrowly missed Witness.  Defendant testifies that she was driving properly and that Victim and Witness had darted out in front of her car.  Defendant wishes to establish that Witness suffers from a mental condition that causes her not to be able to distinguish reality from fantasy, and that this condition led Witness to give an incorrect version of the facts.  To establish this, Defendant calls Witness’s psychiatrist and asks her about her treatment of Witness.  The prosecutor objects on grounds of the psychotherapist-patient privilege.  How should the court rule?

4.
Proceeding to determine the competence of Defendant to stand trial for a crime.  Prior to the hearing, the court appointed Psych, a psychiatrist, to conduct a mental evaluation of Defendant.  At the hearing, Defendant raises a privilege objection to Psych’s testimony about the sessions Defendant and Psych had together.  How should the court rule?

5.
Proceeding to probate the will of Deceased.  One party challenges the will on the ground Deceased was not competent to make a will at the time she signed it.  To prove lack of competence, the party calls Psych, who had been Deceased’s psychiatrist in the months prior to her death, to testify about Deceased’s mental condition.  The other party objects on grounds of the psychotherapist-patient privilege.  How should the court rule?

6.
Prosecution of Defendant for attempted murder of Victim.  At trial, the prosecution calls Psych, a psychiatrist who had been treating Defendant in the months prior to the alleged attempted murder.  The prosecutor asks Psych if, during one of their sessions, Defendant said, “I should kill Victim if I ever have a chance.”  Defendant objects on grounds of privilege.  How should the court rule?

F.
CLERGY PRIVILEGE
Questions for Classroom Discussion [p. 611]

1.
Prosecution of Defendant for the murder of Victim.  Shortly after the killing, Defendant, a practicing Roman Catholic, visited the confessional and admitted to committing the crime.  At trial, the prosecution calls Priest, the priest who heard Defendant’s confession, and asks Priest what Defendant said.  Defendant objects on grounds of privilege.  How should the court rule?

2.
Same case.  Assume the case is being tried in a jurisdiction that maintains privileges for both clergy and penitent.  Assume further that Defendant objects, but that Priest believes that in this situation, it is appropriate to waive his privilege and testify.  How should the court rule?

3.
Prosecution of Defendant for the murder of Victim, which took place in a brothel.  Defendant claims self-defense.  Assume the jurisdiction grants a privilege to both clergy and penitent.  At trial, Defendant calls Witness, a bystander who witnessed the altercation between Defendant and Victim.  Witness testifies that Defendant shot Victim after Victim attacked Defendant with a knife.  On cross-examination, the prosecution asks Witness if it isn’t true that shortly before trial, Defendant offered Witness a high-paying job with Defendant’s company.  Witness admits receiving the offer, but sticks to his story about the fight.  Defendant calls Priest, a Roman Catholic priest who heard Witness’s confession shortly after Witness witnessed the altercation.  Defendant wishes to elicit Priest’s testimony that during his confession, Witness told Priest that he had been in a brothel when he saw Victim attack Defendant with a knife and Defendant shoot Victim in self-defense.  The prosecution makes a hearsay objection, and the priest refuses to testify, asserting his clergy privilege.  How should the court rule?

4.
Prosecution of Defendant for bank robbery.  At trial, the prosecution calls Lay, a lay minister at Defendant’s church, and seeks to elicit testimony that shortly after the bank robbery, Defendant met with Lay in a church office and told Lay that she had robbed a bank.  Defendant objects on grounds of privilege.  How should the court rule?

5.
Bank robbery prosecution.  Defendant denies involvement.  To prove Defendant’s involvement, the prosecution calls Minister, the leader of Defendant’s church, and seeks to elicit testimony that shortly after the bank robbery, Defendant took part in one of the church’s weekly “group unburdening” sessions, and admitted to robbing a bank.  Members of this church are encouraged to attend these meetings to confess their sins in front of other members and Minister.  Defendant objects on grounds of privilege.  How should the court rule?

6.
Prosecution of Defendant for assault and battery on Victim.  Defendant claims self-defense.  At trial, the prosecution calls Bartender, the bartender at the Church of the Holy Mug, and seeks to elicit testimony that shortly after the altercation between Defendant and Victim, Defendant met with Bartender at the church and told Bartender, in confidence over a few beers, that she had just “beat up some guy who looked at me the wrong way.”  Defendant objects on grounds of privilege.  How should the court rule?

G.
SPOUSAL PRIVILEGES

Questions for Classroom Discussion [p. 619]

1.
Does the Supreme Court’s decision in Trammel take better account of the modern realities of marriage than would a decision to make both spouses holders of the spousal testimonial privilege?
2.
Why should the privilege for confidential communications between spouses continue to exist after a marriage has ended?  Is there something left to “save” at that point?

3.
Murder prosecution.  Defendant is married to Witness, but the two have not lived together, or even seen each other, for more than a decade.  Each, in fact, is now living with another person.  The murder took place when the two were together, however, and the prosecution calls Witness to testify to confidential communications Defendant made that are relevant to the murder.  Witness is willing to testify, but Defendant objects.  How should the court rule?

4.
Bank robbery prosecution.  Defendant and Witness are married, but the robbery was committed before they got married.  At Defendant’s trial, the prosecution wishes to compel Witness to testify that just after she married Defendant, Defendant confided to her that he had robbed the bank.  Defendant objects.  How should the court rule?

5.
Prosecution of Defendant for the murder of Victim.  The prosecution alleges that Defendant hid in some bushes next to Victim’s home one evening, and attacked Victim when she returned home after work.  At trial, the prosecution calls Husband, Defendant’s husband, and seeks to elicit testimony that when Husband saw Defendant later that evening, Defendant had mud on her shoes and leaf residue in her hair.  Defendant objects on grounds of privilege.  How should the court rule?

6.
Prosecution of Husband for spousal abuse.  At trial, the prosecution calls Wife to testify concerning the abuse.  Wife refuses to testify on grounds of privilege.  How should the court rule?
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