Chapter 8
Question for Classroom Discussion

Supplement Page 133


Civil action for personal injuries brought under diversity jurisdiction in a California federal district court.  Defendant offers into evidence the testimony of plaintiff’s son concerning statements plaintiff made about her personal injuries.  Plaintiff objects, arguing that the statements were made in confidence and the court should recognize a privilege for parent-child confidential communications.  There is no federal or California statute recognizing such a privilege.  How should the court rule on the objection?      
Questions for Classroom Discussion
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1. 
Prosecution for murder.  Prosecution calls defendant’s tax attorney who offers to testify defendant said to him, “I want you to look for some places for me to shelter my income.  I am about to come into a lot of money since my parents are about to have an unfortunate fatal accident.”  The attorney immediately called the police, who arrived at plaintiff’s home to find both his parents drowned in the swimming pool.  Is defendant’s statement privileged under rejected Rule 503?  Under the C.E.C?
2.
[The following is based on question 4 from page 589 of the casebook.]  Civil fraud action.  Plaintiff alleges that over the course of several years, Defendant, a financial planner, engaged in a scheme to steal money from her clients.  Prior to trial, one of Defendant’s former employees approaches Plaintiff and states that Defendant’s attorney, Attorney, was “helping Defendant cover up the scam for three weeks just before the scam fell apart.”  She states that during several of the meetings between Defendant and Attorney, she heard the sound of a shredder working for long periods of time.  Plaintiff notifies Attorney that she intends to take Attorney’s deposition, and demands that Attorney produce all notes “taken during meetings held with Defendant” during the three-week period.  Defendant refuses to produce the notes, asserting attorney-client privilege.  Plaintiff responds that the crime-fraud exception applies, and asks the court to take possession of Attorney’s notes and conduct an in camera inspection to determine whether the crime-fraud exception applies.  How should the court proceed under the federal law?  Under the C.E.C?
Questions for Classroom Discussion
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[Following are the questions appearing on pages 604-605 of the casebook adapted for use with the pertinent sections of the C.E.C.]

1.
Plaintiff sues Defendant for negligence following a collision between their two vehicles.  After the accident, Plaintiff sought treatment for her injuries from Doctor, an orthopedic physician.  Prior to trial, Defendant takes the deposition of Doctor, and asks Doctor to produce all records relating to the treatment of Plaintiff for injuries allegedly sustained in the accident.  Doctor refuses to produce the papers, and refuses to answer any questions relating to injuries sustained in the accident.  Defendant asks the court to order Doctor to produce the papers and to answer Defendant’s questions.  How should the court rule under the C.E.C.?

2.
Same case.  Assume Doctor was Plaintiff’s orthopedic specialist before the accident as well as after.  At the deposition, Defendant asks Doctor to disclose any treatment of Plaintiff prior to the collision.  Does the privilege apply under the C.E.C.?

3.
Same case.  Plaintiff’s attorney asks Plaintiff to visit Ortho, a different orthopedic specialist, to help the attorney prepare for trial.  Plaintiff does so, and Ortho sends the attorney a report concerning Plaintiff’s condition.  Plaintiff’s attorney does not plan to call Ortho as a witness at trial.  Defendant seeks to take Ortho’s deposition, and demands that Ortho produce a copy of the report she sent Plaintiff’s attorney.  Must Ortho comply under the C.E.C.?

4.
Vehicular homicide prosecution.  At trial, the prosecutor calls Witness, who was crossing the street with Victim.  Witness was the only eyewitness to the accident other than Defendant.  Witness testifies that Defendant drove through a red light and struck and killed Victim, who was crossing the street, and that Defendant’s car narrowly missed Witness.  Defendant testifies that she was driving properly and that Victim and Witness had darted out in front of her car.  Defendant wishes to establish that Witness suffers from a mental condition that causes her not to be able to distinguish reality from fantasy, and that this condition led Witness to give an incorrect version of the facts.  To establish this, Defendant calls Witness’s psychiatrist and asks her about her treatment of Witness.  The prosecutor objects on grounds of the psychotherapist-patient privilege.  How should the court rule?
5.
Proceeding to determine the competence of Defendant to stand trial for a crime.  Prior to the hearing, the court appointed Psych, a psychiatrist, to conduct a mental evaluation of Defendant.  At the hearing, Defendant raises a privilege objection to Psych’s testimony about the sessions Defendant and Psych had together.  How should the court rule under the C.E.C?

6.
Proceeding to probate the will of Deceased.  One party challenges the will on the ground Deceased was not competent to make a will at the time she signed it.  To prove lack of competence, the party calls Psych, who had been Deceased’s psychiatrist in the months prior to her death, to testify about Deceased’s mental condition.  The other party objects on grounds of the psychotherapist-patient privilege.  How should the court rule under the C.E.C?

7. Prosecution of Defendant for attempted murder of Victim.  At trial, the prosecution calls Psych, a psychiatrist who had been treating Defendant in the months prior to the alleged attempted murder.  The prosecutor asks Psych if, during one of their sessions, Defendant said, “I should kill Victim if I ever have a chance.”  Defendant objects on grounds of privilege.  How should the court rule under the C.E.C.?

