CHAPTER
9

____________________________

Burdens of Proof and Presumptions

A.
BURDENS OF PROOF

Questions for Classroom Discussion [p. 629]

1.
What rule normally (though not always) determines the party who will have a burden of persuasion in a civil action?  Why should the rule operate in that way?
2.
Can you think of a situation in which this general rule should not apply?

3.
Why should a party who bears the burden of persuasion and production as to an issue be denied the opportunity to take a case to trial if the party has no affirmative evidence to support the claim?  Why not allow the party to proceed to trial and show, through cross-examination and impeachment of adverse witnesses, that they should not be believed?

4.
Negligence action by Plaintiff against Defendant after Plaintiff fell on some stairs in an apartment building allegedly owned by Defendant.  Plaintiff claims the stairs were unreasonably dangerous because the handrails were loose, causing her to lose her balance and fall.  At trial, Plaintiff testifies about the loose handrails, and calls a doctor to opine about her injuries.  Plaintiff then rests, and Defendant moves for a directed verdict.  How should the court rule?

5.
Same case.  In addition to the evidence described above, Plaintiff offers evidence that a sign in front of the building listed Defendant as owner.  Plaintiff then rests, and Defendant moves for a directed verdict.  How should the court rule?

6.
Same case.  Assume that the court denies Defendant’s motion.  Defendant rests without offering any evidence in her defense.  Plaintiff moves for a directed verdict.  How should the court rule?

7.
Same case.  In addition to the evidence described above, Plaintiff offers in evidence a self-authenticating, certified copy of a deed dated five years before the accident.  The deed purports to grant title to the building to Defendant.  Plaintiff then rests, and Defendant moves for a directed verdict.  How should the court rule?

8.
Same case.  Suppose that Defendant offers no evidence to challenge the prima facie case, nor does Defendant offer any evidence to support an affirmative defense such as comparative negligence.  Plaintiff moves for a directed verdict on the issue of ownership.  How should the court rule?

B.
PRESUMPTIONS

Questions for Classroom Discussion [p. 642]

1.
How does a presumption differ from an inference?

2.
In De Feo, what was the effect of the landlord’s evidence that notice was mailed to the tenants?

3.
What evidence did the tenants offer concerning the question of receipt of the notice?

4.
What was the effect of the tenants’ evidence of non-receipt? 

5.
What would have happened if the tenants simply testified that they did not receive the notice, but offered no further evidence concerning that issue?

6.
A state maintains a presumption that an automobile driven by a relative of the owner is driven with the permission of the owner and for the owner’s purposes.  Plaintiff is injured when struck by a car driven by Zed, Defendant’s cousin.  Plaintiff sues Defendant on the theory that Defendant was negligent for letting Zed use the car.  Assume Zed is a reckless driver, and that a reasonable person would have recognized that to be true.  If Plaintiff wishes to make use of this presumption, and Defendant argues that under the circumstances, even a rational inference would not be possible or would be extremely weak, what should the court do?

7.
If a particular presumption is based on the very high likelihood that certain facts are true, but there might be an imbalance of access to the evidence or the fact is otherwise difficult to prove, why would it be unconstitutional to apply the presumption against a criminal defendant?  Wouldn’t our refusal to apply the presumption more likely lead to an inaccurate outcome?

All of the remaining questions are based on the following basic facts:

Negligence action by Plaintiff, a business tenant in Defendant’s office building, arising from Plaintiff’s slip-and-fall on a common walkway leading to the building.  Plaintiff alleges that the walkway is dangerously slippery when wet, that she notified Defendant of the condition two weeks before the accident, but that Defendant did nothing to make it safer.  To prove that she notified Defendant of the condition, Plaintiff testifies that two weeks before the accident, she wrote a letter to Defendant, addressed it to Defendant’s office, which was in the same building, stamped the letter, and deposited the letter in a regular postal service mailbox.  The jurisdiction maintains a presumption that “a letter correctly addressed and properly mailed is received in the ordinary course of the mail.”  Assume that the ordinary course of the mail in this instance is two days. 

8.
Defendant does not cross-examine Plaintiff concerning the letter, offers no evidence to contradict Plaintiff’s testimony, and does not testify concerning receipt or non-receipt of the letter.  Plaintiff asks the court to instruct the jury that if it finds that Plaintiff properly addressed and mailed the letter, Defendant received it in approximately two days.  Should the court issue the instruction?

9.
To prove Plaintiff did not mail the letter, Defendant calls Witness, who testifies that on the day Plaintiff claims to have mailed the letter to Defendant, Plaintiff was out of the state on business.  Defendant offers no other evidence concerning the mailing or receipt of the letter.  Plaintiff asks for the same instruction as in Question 8.  Should the court issue it?

10.
Defendant testifies that she personally picked up her mail each day from the date on which Plaintiff claims to have mailed the letter until at least two weeks later, that she examined each piece of mail, and that she saw no letter from Plaintiff.  Plaintiff asks for the same jury instruction as in Question 8.  Should the court issue it?
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