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NOTE to the reader: Thanks for reading this rather lengthy paper.  I welcome all comments, but especially those directed at places to shorten it, or areas to delete entirely.  For instance, should the discussion on Hadley v. Baxendale be deleted?  Perhaps shorten the discussion on statutes?  Are there other areas that could benefit from some judicious slashing?  Your comments will be appreciated.

I. 
Introduction


One of the most profound changes in the law over the ages has been the  transformation of unwritten rules of behavior into rules contained in formally-enacted texts.  The importance of this transformation lies not merely in the fact that what had previously resided in ephemeral memory is now recorded more permanently on paper or parchment.  Rather, law—especially in the form of legislation--has essentially become text, a process that I refer to as textualization.  What was in the mind or memory of the legislator can still be relevant, of course, in deciding what a statute means, but the statute itself consists of text.  The same is true of many other legal documents, such as wills.  The essence of a will is no longer the will (or desires) of its maker, but the words in which the testator’s wishes have been expressed.  Like statutes, wills have become textualized.  


At least in English-speaking countries, however, there has always been one important source of law that has firmly resisted such textualization: the common law.  The law that was created by judges has a long history of referring to itself as jus non scriptum or lex non scripta.  This “unwritten law” has often been touted by the legal profession, especially in England, as being superior to the written enactments of the legislature.   


Hundreds of years ago there was a great deal of  truth to the notion that the common law resided largely in the memories of judges and the select group of barristers who practiced before them.  In fact, a remarkable amount of orality has survived in the English common law.  To this day, English judicial opinions need not necessarily be written down by the judge or a reporter to have precedential force. 


In the United States, however, the common law is well on its way to being textualized, just as statutes have been for hundreds of years.  The process began when American appellate judges were required, virtually from the beginning of the republic, to issue opinions in writing.  The trend continued with the codification and uniform law movements, which have converted into statute much of what was once considered the domain of the common law.  This creeping textualization has begun to affect traditional notions of precedent and legal reasoning.  It is no exaggeration to say that in this country, the common law consists of what judges write in their opinions.  What they say during the proceedings before them is legally irrelevant.  
A closely related development is that it is less and less necessary to search for the holding or ratio decidendi of a case; the judge writing for the majority will often specify exactly what the holding is.  Increasingly, judges express their holdings in carefully-crafted text that is meant to fetter the discretion of lower courts much in the same way that the text of a statute does.


Another way of describing the issue is that in the past, the notion of precedent and of case-law reasoning focused on what judges did, i.e., the outcome of the case.  The judges’ opinions, as the word itself suggests, gave reasons why they decided the case as they did, perhaps accompanied by an explanation of why they did not decide the case differently.  Yet almost imperceptibly, the notion of precedent in the United States is morphing from what judges do to what they say.  To be more exact: the critical issue is increasingly what judges write in an opinion certified for publication.


Two or three decades ago, Guido Calabresi wrote of the growing “statutorification” of American law.  Much of what was previously the domain of common law is now governed by statute, a point that I also make in this article.  Often those statutes had become obsolete.  Calabresi’s proposed remedy was to allow courts to update antiquated statutes.  In essence, courts would treat legislation as though it were part of the common law.
  But what Calabresi suggested has not come to pass.  Rather than treating statutes as common law, courts are beginning to treat the common law as legislation.


Minds will differ on whether this transformation is good or bad.  There are many consequences that flow from textualizing the law, one of the most significant of which is that the law becomes more transparent and less subject to subtle manipulation in the future.  The other side of the coin, of course, is that it becomes more rigid.  Rules that reside in memory tend to be more conceptual.  They can evolve—consciously or not—as circumstances change.  Textualized law, on the other hand, places greater interpretive constraints on those who apply it, and it can usually be changed only by formal amendment or overruling, which can be a slow and cumbersome process.  


Complicating the picture is that at the same time that the common law is becoming more textualized, the very notion of written text is undergoing dramatic and largely unpredictable changes.  Legal texts were once inscribed on parchment, which can last for hundreds of years, and which is difficult to modify once it is written.  Paper is far less durable and, in addition, modern technologies like word processing and the internet are producing texts that are both more ephemeral and easier to change.  Publication, once an important emblem of the authority of a judicial opinion, is likewise undergoing profound transformations in a culture where anyone can publish whatever he wants on the internet.


This article begins in Part II with an overview of how the earliest law—if it can even be called that—was necessarily oral.  Over time, as writing systems emerged, law has increasingly come to be written down, to the extent that current legislation is written text almost by definition.  Thus, while it is possible to legislate without writing, our legal system clearly contemplates that legislation be written.  The Article therefore explores some of the differences between spoken and written language.  Although in one sense writing is merely a technology for recording speech, recent research has revealed that there are many consequences of drafting something in written form, as opposed to expressing it orally.  


We then turn to the next stage in the evolution of legal documents: textualization.  By textualization I refer to the production of an authoritative text, one in which the enactment or execution of the text is held to comprise the transaction, rather than merely being evidence of it.  


When legal transactions were first written down, often by scribes or others, the writer produced a record of an event that was performed by the spoken word (and usually accompanied by certain rituals).  Such records were not regarded as authoritative text.  The oral transaction was what mattered.  The scribe was merely an observer, and the record merely evidence.  But eventually, the writing became transformed into the legal act itself.  The record became the act.  Thus, a modern will does not consist of saying something to a priest at your deathbed.  It is a written document signed by the person engaging in the transaction, who is deemed to “speak” through that text, even if she did not herself write it.  Except in unusual cases, what the testator may have said to other people--or even to her lawyer--matters not a whit.  Likewise, legislation consists of the statutes—the written text--that legislators enact.  Those statutes are not just reports of what the legislators decided or intended.  They are no longer just evidence of the law, in other words.  They are the law.


This process of textualization has a number of consequences.  One of the most important is that the text is regarded as the authoritative statement of the transaction in question.  Thus, what the legislators may have said or had in their heads when they enacted a statute becomes secondary or sometimes even irrelevant.  This obviously has important implications for how such texts are interpreted, and to a large extent accounts for the rise of the plain meaning rule and other more textual modes of interpretation.

In Part III we examine the other major source of law in English-speaking countries: the common law, as developed in case law or precedent.  Traditionally the common law was prized as “unwritten law” by great common-law lawyers like Coke, Hale, and Blackstone.  In contrast to the written nature of statutory law, the unwritten status of the common law was held to endow it with much more flexibility than legislation.  In large part, the flexibility of the common law derived from the fact that judges did not enact the rules and principles of the common law in the way that the legislature enacted rules of behavior through its legislation.  Instead, the principles of the common law had to be derived by means of legal reasoning from judicial opinions.  And those opinions (or “judgments,” as they are usually called in England) have traditionally been issued orally, although there was generally a lawyer in court who later created a written report of the proceedings. Until recently, the oral tradition of English judges remained quite vital and, I will argue, has influenced how their opinions and the notion of precedent more generally are understood. 

Part IV surveys how the notion of precedent has been changing in the United States.  As opposed to English practice, appellate opinions in the United States are invariably written down by the judges themselves.  There is almost always a single opinion that speaks in a unified voice for the majority.  There is a clear hierarchy of courts, where lower courts must follow precedents established by higher courts.  Moreover, many American jurisdictions have adopted a rule that to function as precedent, an opinion must not just have been written, but it must have been ordered to be published (or certified for publication).  Combined with other factors, like the codification movement, these practices have led to the common law in the United States becoming increasingly textual, if not yet fully textualized. 


The article concludes in Part V by considering the consequences of these developments, especially as they influence the notion of what we mean when we say that the common law is “case law” or governed by “precedent.”  Not surprisingly, the situation is being influenced by rapid changes in the technology of writing and publication.  An interesting possibility, suggested by advocates of abolishing current limitations on the citation of unpublished opinions, is to try to return to a more pristine version of the common law, where all judicial decisions can function as precedents.  Can we really turn back the clock?  If we can, should we do so?

I offer no clear answers or normative judgment about whether, on a more general level, textualizing precedent is good or bad.  Perhaps simply raising awareness of the issue will have some value.  If nothing else, better understanding the process will help us decide when to promote the production of authoritative textual statements of legal rules, and when to discourage it.

II.
Statutes as Written Law

Although we tend to think of statutes as quintessentially written, it has not always been so.  At one point, statutes were largely oral, and the written record that was made of them was merely evidentiary.  But over time, statutes became increasingly textualized, a trend that enabled, or perhaps even caused, a correspondingly textual interpretation.


These developments in statutory law might initially not seem very relevant to the notion of precedent.  Yet as this article progresses, I will argue that case law has been undergoing very similar changes during the past century or two, particularly in the United States.  Hence this digression.  I hope to show that the history of statutes in some critical respects parallels current developments in our understanding of the concept of precedent, the other main source of law in the common-law system.

A. 
Lawmaking in Anglo-Saxon England


Our legal system can be said to have begun in early Britain.  The earliest known inhabitants of England, most of whom were Celtic, were essentially preliterate.  The Romans, who occupied Britain for several centuries, had a written language, Latin, which was used extensively for legal purposes.  Latin largely disappeared with the departure of the Romans, however.  The Anglo-Saxons, who arrived soon after the Romans left, controlled most of England by the year 500 A.D.  Like the Celts, they were largely illiterate, although they made some limited use of the runic alphabet.


Around a century later, the first Christian missionaries arrived, reintroducing the Latin language.  More importantly for our purposes, they brought with them a strong tradition of writing.  Not long thereafter, the first written English laws appeared.  These compilations were in the Anglo-Saxon language, also known as Old English.
  It is generally accepted that these early English legal codes were not legislation in the modern sense.  Even one of the latest and most extensive Anglo-Saxon codes, that of Cnut the Dane, did little more than put existing law into written form.
  


Writing was clearly not essential to lawmaking in this period.  What mattered was what custom or what the king and his council declared to be the law, not what some monk wrote down on a piece of parchment.  To quote Patrick Wormald: 

Legislation, commitment of the law to writing, showed what the law was, whether in custom or as a result of royal adjudication or decree.  It was not, at this stage, necessarily the same thing as making law.
  


The Anglo-Saxon codes were therefore mainly records of the law, or evidence of what the law was.  Unlike modern legislation, the written codes did not constitute the law.  There is not a single lawsuit from this period in which one of the participants referred to written legislation.
  

B.
After the Norman Conquest

In the century or so following the Norman Conquest in 1066, there was relatively little legislative activity.  William the Conqueror legislated—if it can be called that—mainly by writs, which could be loosely defined at this stage as letters from the sovereign to officials or subjects, containing commands, prohibitions, declarations, concessions, and similar legal acts.
    


More inclined to rule by means of written documents was Edward I (1272-1307), who instituted broad bureaucratic and legal innovations during his reign.  An example is what is now known as the first Statute of Westminster, a voluminous series of laws dating from 1275.
  Even if writing was not yet essential to lawmaking, there was certainly a emerging appreciation that laws, particularly those that related to important matters, should be memorialized as written text.  


The next major phase in the evolution of English legislation was that statutes came to be conceptualized not merely as decisions made by the king and his parliament, decisions that might or might not be recorded in writing, but as consisting of written texts that are produced by the legislative process.  A critical observation is that statutes were generally written down only after the decision was made.  Consequently, legislators of the time did not enact text into law.  Not only was the writing made after the fact, but it was done by clerks or scribes, not the lawmakers themselves.  This would  necessarily prevent the text from being regarded as the law.  Thus, it might be said that in this period the text of the statute contained the law, rather than being the law.  The text was simply too difficult to access, and its status, authority, and authenticity too uncertain, to be regarded as law.
  


Yet over the course of the fifteenth century, things began to change.  Legislating came to consist of enacting text that the legislators had in front of them (or, at least, that someone had read aloud to them).  The legislators began to speak through the document in words that were deemed to be their own.  Even though in practice the text might have been written by someone else, the process of enactment converted them into the words of the legislature.


Once legislating was viewed as enacting text, it logically followed that lawmakers would pay increasing attention to how legislation was worded.   As Plucknett points out, because “Parliament considered not merely the general policy, but the exact wording of the proposed statute,” it became “inevitable that the words of the statute should acquire a new significance from the fact that they had been so often examined and finally adopted after prolonged deliberation.”
 


The invention of printing created the potential for making available to the legal profession and the public a large number of identical copies of statutes, something that could further promote viewing the text as authoritative.  The first printed statutes were published in 1484.
  Printers soon found that they had a ready market for their wares in the legal profession and, before long, printed compilations of statutes became available.  

C. 
Implications for Interpretation

The increasing authoritativeness of statutory texts inevitably had implications for how judges interpreted them.  As long as statutes were merely evidence of what the King or Parliament had decided, and often enough not particularly strong evidence, the language of the written document would hardly have lent itself to a textual mode of interpretation.  Thus, as late as the fourteenth century, English courts did not have a consistent theory of how statutes should be interpreted.    


What helped change this state of affairs is that there gradually emerged a clearer division between the judges’ and legislators’ functions.  In the words of Plucknett, there came to be a “radical separation” in the roles of the legislature and the judiciary: “the first legislates and establishes a text, and the second adjudicates and interprets the text.”
  Judges thus started to treat legislation as "the commands of an authority external to themselves whose will is known to them only as expressed in the written word."
 


The importance of the written word grew as statutes came to be viewed as the ipsissima verba of the lawmaker.  Not only did Parliament begin the practice of enacting the exact words of legislation, but those words were chosen with greater care.  John Baker writes that in the Tudor period (the sixteenth century), there was a “new reverence for the written text…Legislative drafting was now carried on with such skill…that the judges were manifestly being discouraged from the creative exegesis they had bestowed on medieval statutes.”
  


Yet while it may be natural to focus on the exact words after statutes became textualized, it does not logically follow that it is inevitable, and that therefore interpretation should necessarily be what we might today call “literal” or “textual.”  Consider the views of a sixteenth-century observer, Edmund Plowden (1518-1585).  Plowden argued that equity could enlarge or diminish the words of an act: "It is not the words of the law but the internal sense of it that are the law . . . the letter of the law is the body of the law, but the sense and reason of the law is its soul."
  
Whether Plowden’s suggestion that the equity of a statute could override its language reflected actual judicial practice of his time has been disputed.
  Whatever the case, by the seventeenth and eighteenth centuries, the doctrine of the “equity of the statute” gradually receded into the background.  The text of a statute became increasingly critical to its interpretation, something that ultimately led to the adoption of the plain meaning rule.  As mentioned above, it had previously become established that the legislature spoke through the text.  As a result, only properly-enacted text was law.  The meaning of a statute must therefore be determined, at least in the first instance, from its text.  The plain meaning rule went a step further, however.  It required not just that judges determine the meaning of statute from the text, but that they determine the meaning only from the text.  


An early statement of the rule was made in 1769, when a judge stated that “[t]he sense and meaning of an act of parliament must be collected from what it says when passed into law, and not from the history of changes it underwent in the house where it took its rise.”
  While not always too strictly observed at first, the rule thrived in the next century or two.  


The rise of the plain meaning rule correlates relatively closely with the availability of authoritative printed versions of the statutes.  As mentioned, the first printed statutes appeared in the late fifteenth century, although during the ensuing centuries publication of statutes was left to private enterprise, which produced often haphazard and inconsistent results.  But in 1796 it was ordered that printed statutes should be distributed throughout the realm as quickly as possible after enactment.  Soon thereafter, the Commons decided that the King’s Printer should publish at least 5000 copies of each public general act,
 creating a truly reliable version of the text that was widely available.  It is surely no accident that the development of the plain meaning rule coincides so closely with the increasing availability of authoritative copies of statutes over the course of the late eighteenth and nineteenth centuries.  

D.
Developments in the United States


In the United States, statutes also result from the enactment of written text that has, in theory at least, been closely examined by legislators before they vote to approve it.  Although the federal constitution does not specifically mandate the enactment of written text into law, its reference to “bills” and the requirement that they be presented to the president for “signature” clearly presupposes such a procedure.
  Some state constitutions, like that of California, stipulate that the legislature may make law only by means of statutes, and that statutes may be enacted only by a bill procedure.  Moreover, a bill in California must be printed and distributed to legislators before it can be passed.
  Most states follow a similar procedure.


In the United States, therefore, lawmaking has been viewed as the enactment of written text from the very beginning.  These texts have also been widely available in authoritative format.  The first Congress in 1789 authorized the publication of federal statutes in several newspapers.  A couple of years later, in 1791, Congress authorized a printer to publish all the laws of the United States and required certification that they had been compared to the “original rolls.”
  


As in England, the textualization of American statutes permitted a relatively textualist or “plain meaning” interpretation.  Such an approach was relatively common in the United States during the nineteenth century, although it was not as widely applied as in England.  As mentioned, while the textualization of statutes may enable or even invite a more textual interpretation, it does not require it.  This is shown by the fact that during most of the twentieth century, United States courts routinely looked at the legislative history of a statute to help determine its meaning.
  


 Interestingly, the House of Lords has recently relaxed the plain meaning rule somewhat by allowing reference to Parliamentary history under certain circumstances.
  Yet overall it remains a basic principle of statutory construction in England.  Oddly enough, at the same time there has been a strong push among some American judges to banish references to legislative intent in the United States.  Most notably, Supreme Court Justice Antonin Scalia has argued that courts should not normally consider legislative history when interpreting statutes.
  


Scalia’s approach to statutory interpretation has, of course, become known as textualism.  It has been widely criticized in the legal academy.  One of the more common objections is that it is linguistically naïve.
  As mentioned previously, in ordinary conversation the aim of interpretation is normally to determine the meaning that the speaker intended to convey.  To determine the speaker’s meaning, the hearer necessarily begins with the words themselves, but also takes into account any other indications that might shed light on what the speaker might have meant, including pragmatic considerations like context and shared background information.  In ordinary conversation it is bizarre for the hearer to ignore pragmatic information of this kind.    


In many ways, however, a textualist approach to interpretation and the plain meaning rule are a natural outgrowth of the textualization of statutes.
  Once the lawmaker is viewed as speaking solely through the text, the words of the text come to take on a life of their own.  It is the text that constitutes the statute, not what is or was in the mind of the lawmaker.  I hasten to add that it is not my aim to defend textualism, especially in its more extreme forms.  Yet there is no doubt that the process of textualization tends to encourage the drafter to concentrate on the words of the text more intensely.  It also invites the interpreter to focus on the text and subtly encourages him to construe its words more literally.  

Of course, such literalism is merely a tendency, even if it arises naturally from the process of textualization.  How closely judges should adhere to the words of a statute is ultimately a political question.  But as long as law is viewed as consisting of authoritative text, as opposed to oral decisions that are written down by a clerk, there will always be pressure to interpret it in a relatively literal way.

*********************************

To summarize, when law is made orally, people may remember only the gist or essence of what was said.  The exact words may soon be forgotten.  It is the decision, not the words in which it is expressed, that constitutes the law.  After a scribe starts to make a written record, those who need to apply the law might sometimes refer to the writing as an aid to their memory, but the oral decision will still be what matters.  The writing is only evidence of the transaction at this stage.  As the record becomes increasingly complete and accurate, however, the writing will be relied on more and more, and the oral act will start to fade into the background.  The written text thus gradually supplants the oral act.  When the lawmaker enacts written text into law, and when accurate copies of that text become widely available, those who need to apply the law will begin to conceive of that text as the law itself.  This is what I mean by the term textualization.  As a consequence, interpreters will start to concentrate very closely on the exact words of the text, sometimes to the exclusion of any other evidence of what the lawmaker intended to accomplish.  

This brief outline of the textualization of statutes covers material that is relatively well known, although the connection between the increasing availability and authoritativeness of the text of statutes, on the one hand, and the rise of the plain meaning rule, on the other, has not always been properly appreciated.  More relevant for present purposes, however, is that the other major source of law in a common-law system--judicial opinions—are currently undergoing a similar transition from spoken word to authoritative written text.

III.
The “Unwritten” Origins of the Common Law

Unlike statutes, which in some form or other were being written down at a relatively early stage, the common law developed by judges was long extolled as “unwritten law.”
  Francis Bacon wrote that the common law “is no text law, but the substance of it consisteth in the series and succession of Judicial Acts from time to time which have been set out in the books which we term Year Books."
  Several decades later, Matthew Hale, chief justice of the King’s Bench in the mid-seventeenth century, described the distinction between written and unwritten law as follows:

The Laws of England may aptly enough be divided into Two Kinds, viz. Lex Scripta, the written Law; and Lex non Scripta, the unwritten Law: For although (as shall be shewn hereafter) all the Laws of this Kingdom have some Monuments or Memorials thereof in Writing, yet all of them have not their Original in Writing, for some of those Laws have obtain’d their Force by immemorial Usage or Custom, and such Laws are properly call’d Leges non Scriptæ, or unwritten Laws or Customs.
 


Hale cautions, however, that the notion of the common law being “unwritten” should not be taken too literally:

I do not mean as if all those Laws were only Oral, or communicated from the former Ages to the later, merely by Word.  For all those Laws have their several Monuments in Writing, whereby they are transferr’d from one Age to Another, and without which they would soon lose all kind of Certainty …those Laws of England that which are not comprized under the Title of Acts of Parliament, are for the most part extant in Records of Pleas, Proceedings and Judgments, in Books of Reports, and Judicial Decisions, in Tractates of Learned Men’s Arguments and Opinions, preserv’d from ancient Times, and still extant in Writing…I therefore stile those Parts of the Law, Leges non Scriptae, because their Authoritative and Original Institutions are not set down in Writing in that Manner, or with that Authority that Acts of Parliament are, but they are grown into Use, and have acquired their binding Power and the Force of Laws by a long and immemorial Usage, and by the Strength of Custom and Reception in this Kingdom.

Thus, the mere act of writing did not by itself convert custom or the common law into written law.  Hale was essentially saying that the common law, at least in his day, had not been textualized in the sense that statutory law had.  Judges did not issue written opinions or judgments in the way that Parliament had come to enact written statutes.    


Yet we will see that just as there was a strong, almost irresistible, tendency for legislation to undergo textualization once the technology of writing and printing were available, the common law, especially during the past century or two, has come under similar pressure.  This is especially true in the United States.  This change is gradually precipitating a different conceptualization of the notion of precedent.  That, of course, is the focus of this article.  Before we move on to consider in greater detail how precedent is being textualized, let us step back and consider in greater detail the notion of Hale and other English lawyers, both before and after him, that the common law was essentially unwritten.  Closely related, of course, is the notion that the decisions of judges, whether written down or oral, did not constitute the common law, but were merely evidence of it.

A.
Early Common Law

The common law system was, of course, developed by precedents.  Judges and lawyers thus had to know the nature of previous judicial decisions.  It is worth observing that for such a system to operate it is not essential that judges make their decisions in writing, or even for a written record to be produced.  All that is really necessary is some type of institutional memory of how past cases had been decided.  In medieval England, this institutional memory was embedded in a small, closely-knit group of judges and barristers (or serjeants) who discussed and debated the law both in court and out.
  It did not hurt, of course, that in the formative period of the common law there was simply less law to remember.

Over time, the common law became more complex.  Every year added to the body of decisions to be borne in mind.  Although it might have been possible for long-practicing lawyers to remember the more important judgments being rendered in Westminster Hall, apprentices wishing to become members of the bar would have had a lot to learn.  Even experienced lawyers and judges would have appreciated written notes of cases to reinforce their memories.  So, not long after the establishment of the royal courts and the beginnings of the legal profession, both of which happened largely over the course of the thirteenth century, we begin to see indications of written reports of cases made by people who were present in the courtroom.
  These documents, which came to be called year-books, reported court proceedings from the end of the 13th century until around 1535.  They were "reports" in the literal sense of the word: they reported speech that happened in the courtroom.     


It is likely that many of these early reports were written by apprentices.  They would logically have concentrated on what the lawyers said and did, because this is what they hoped to emulate.  Of course, the reaction of judges to the pleadings and arguments of the lawyers was also important, but in many of these early reports the actual decision—if reported at all—is anti-climactic.
  The result, as Plucknett has pointed out, is that “use of cases as sources of law” was “well-nigh impossible.


Although the reports in the year-books seem to have been largely for educational purposes, lawyers as early as the fourteenth century were referring to previous cases that they believed might fortify their arguments, and judges cited cases in response.  For the most part they were probably not referring to written reports of the cases, although sometimes they might have had a report of some sort in their possession, but instead they were speaking of a decision that they remembered or had heard about.   

An innovation that began in the middle of the fifteenth century confirms that lawyers were beginning to treat descriptions of court proceedings not just as interesting or educational reports of what transpired in court, but to some extent as sources of law.  Specifically, lawyers began compiling and printing “abridgments.”  Similar to modern digests, the abridgments consisted of alphabetical headings, like abatement or battery, followed by synopses of cases dealing with that topic.  This made it much more convenient for lawyers to find and cite cases dealing with a particular legal proposition.
  Such abridgments strongly suggest that lawyers were beginning to view the common law as a system of rules that could be placed in distinct categories.  And those rules could be found in reports of judicial decisions.

Judges in the latter half of the fifteenth century were themselves beginning to recognize the notion of precedent or stare decisis—that once a legal issue is decided in a particular way, it ought to be decided in the same way in future cases raising the same issue.  For instance, a judge observed in a 1496 case that “[o]ur decision in this case will be shown hereafter as a precedent” and suggested that therefore they should consider their judgment carefully.

During the fifteenth and sixteenth centuries, therefore, it is possible to speak of an emerging case-law system.  This still did not mean that the cases necessarily had to be in writing.  Reports could be oral as well as written.  Just as we can make an oral report of some event today, lawyers of the time could orally report what happened in court, typically reciting cases from memory.
  Yet while writing may not have been essential, it clearly had its attractions.   For example, even if members of the profession tried their best to follow precedents, and to remember them, they would most likely be able to recall no more than the general gist of what the judge had decided in a previous case, rather than the exact words.  There is a great deal of research showing that typically we remember the gist of what people say, not their exact words.
  As a result, an oral precedent is almost inevitably more vague and flexible than written text.    


Moreover, memory is fragile.  In a system that is essentially oral, older precedents would necessarily be forgotten over time.  In fact, judges might sometimes conveniently forget a precedent that they preferred not to follow.   Writing, even if not essential, provided powerful evidence of what the judges had decided in an earlier case.  Sir James Dyer, a prominent Elizabethan judge, expressed doubts about the authenticity of certain cases because he had never seen references to them in any books.
  


Given the advantages of having written reports of cases in a system that increasingly relied on precedent, it is not surprising that there were many private compilations of cases before the invention of printing, and that some of these manuscripts appear to have been widely copied.
  At the same time, access to reports remained a problem.  Parchment was dear and every copy had to be laboriously made by hand.
  Most lawyers and judges would have had at best an eclectic sampling of cases in their possession.  And even with abridgments, finding those cases that were most relevant to any particular point would not have been easy.


The arrival of printing in England largely solved the accessibility issue.   Reports of court proceedings became widely available as a result.  Nonetheless, the modern notion of precedent was still centuries away.  This is indicated by the fact that the early printers, who published large amounts of legal materials, made virtually no effort at this time to print the most recent decisions.  For example, several of the year-books were printed starting in 1481, but they contained cases that were over two decades old.  Cases from 1481 were not printed until 1520, around forty years later!
  


As reports became more accessible, such attitudes began to change.  Case reports, once viewed primarily as manuals for pleaders, began to be seen as “repositories of doctrine.”
  Relatedly, during the sixteenth and seventeenth centuries the legal profession came to focus less on the arguments of counsel and more on the decision of the judges.  According to Holdsworth: “The center of interest shifted from the debate in court to the decision of the court.  This change led to the modern view of the authority of judicial decisions and the increasing practice of citing cases in court."
  Although the modern conception of judicial decisions as authoritative or binding was still to come,
 they were increasingly regarded as potentially persuasive and were thus of growing interest to the profession.   As a result, the profession began to seek published reports of decisions that were accurate and current.
  


The demand for accuracy was to some extent met by the advent of named reporters around 1550, supplanting the anonymous reporters of the year-book period.  Some of these early reporters, like Edmund Plowden and James Dyer, were eminent jurists.
  Nonetheless, both Plowden and Dyer made their reports for their own use; neither intended them to be published.  Plowden did ultimately decide to have his reports printed, but his main motive seems to have been to prevent the issuance of a pirated edition of his work.  A selection of Dyer’s reports were published only after he died.


Another prominent reporter of this period was Edward Coke, whose first volumes of reports were printed in the early years of the seventeenth century.
  Coke’s reports were highly regarded at the time.  Through them, he tried to bring order and logic to the law.  Particularly interesting from our perspective is that Coke intended his reports to be printed and designed them to be used by legal practitioners.
  In this sense he may have been ahead of his time.  Whatever failings Coke’s reports might have had from a modern point of view, his efforts show that the legal profession was beginning to value relatively contemporaneous and accurate reports as a source of decisions that could function as precedents.  


Unfortunately, the reporters who followed in the footsteps of such luminaries as Plowden and Coke left much to be desired.  During the seventeenth and eighteenth centuries, the quality of reported judicial decisions fluctuated wildly.  Reporting remained a private enterprise, and the results depended on the interest and care of the individual reporters and printers.  Most of those reporters were hardly the cream of the profession.  An exasperated Holt C.J. once remarked: "See the inconvenience of these scrambling reports: they will make us appear to posterity for a parcel of blockheads."
  Siferdin’s reports were deemed “fit to be burned.”
  Even eminent lawyers were not immune from criticism.  Lord Mansfield deprecated Blackstone's reports as not being very accurate.
  Consequently, the precedential value of a case often hinged on the reputation of the reporter and the quality of the report, leaving judges “at liberty to attach different degrees of weight to different authorities.”


Moreover, it was the reporters and printers, rather than judges, who had control over what was published and what was not.  A rather extreme example is that one reporter, Lord Campbell, is said to have censored his reports by refusing to include any case that he deemed improperly decided.
  Campbell also strove to improve his reports by correcting the “blunders” of the judge.


A further problem was that there were no official reporters and few impediments on private individuals who wished to enter the business.  As a result,  there could be, and often were, multiple reports of a single case, none of which were verbatim records of what had transpired.  Instead, they summarized the proceedings with varying degrees of accuracy and completeness.  


By the eighteenth and nineteenth centuries, as the legal profession relied ever more heavily on published reports, publishers reduced the time lag to publication.   At the same time, the quality of the reports remained an issue.  Reliance on precedents would be problematic as long as reporting was an inexact science.  Lord Mansfield is said to have disregarded what he considered to be poorly-reported decisions.  And Sir Frederick Pollock pointed out that a report can always be contradicted by a more accurate report, or even by the "clear recollection of the Court or counsel."
  Obviously, the common law of this time, though it was increasingly found in written documents, nonetheless remained essentially “unwritten” in the sense of Hale.


As a consequence, the common law remained conceptually distinct from statutory law.  What mattered was the court’s decision and the general principle that underlay it, and not the precise words in which the decision was expressed.  As Mansfield said: “The law does not consist of particular cases, but of general principles, which are illustrated and explained by these cases.”
  Mansfield also noted that "The reason and spirit of cases make law; not the letter of particular precedents."
  Likewise, Pollock observed:  “Judicial authority belongs not to the exact words used in this or that judgment, nor even to all the reasons given, but only to the principles recognized and applied as necessary grounds of the decision.”
 


There was also a purely practical factor that discouraged the profession from relying too much on the exact words or text of a decision.  Most courts of the time had multiple judges, each of whom would, in sequence, express his own opinion regarding how he would dispose of the case and why.  These are known as seriatim opinions.  It should be clear that it would be problematic to take one judge’s words and to elevate them over the words of a colleague who agreed with the result but for a different reason.  The best that a lawyer could do is to try to extract from these divergent opinions a common principle that the judges in the majority seem to have believed should guide their decision and produce the proper outcome.


Even if the lawyers and judges eschewed “exact words” and “dogmatic formulas,” they were nonetheless concerned that reports be as accurate as possible.  One step in this direction was to appoint authorized or official reporters.  In 1865 the English bar set up its own reporting system, run by the Incorporated Council of Law Reporting.   This Council issues its own series of reports, the Law Reports, which have come to be treated as semi-official and should be cited in court when possible.  Private reports continue to exist, however.
  Because of  these reforms, English reports—particularly the Law Reports—have achieved a high degree of accuracy.  This comes in part from the fact that judges now usually read and approve the text of their decisions before they appear in the Law Reports.
  Other reports, like the All England Law Reports, are not normally screened by the judges.  


It remains true in England that the same case can be reported in different ways.  Although the differences are not nearly as extreme as they sometimes were in the past, they can be substantial, not just because the judges edit some reports (and not others), but especially because some reporters give more detail, while others may summarize what the judge said.
  In addition, reports are edited by professional editors before publication, which can compound the differences among reports of the same case.
  Especially with reports of extemporaneous (oral) decisions, it has been noted that "published reports sometimes bear little resemblance to the judgments…upon which they are based."
  The growing use of stenographers has made even the text of extempore judgments quite reliable.
  
The House of Lords further elevated the significance of the written word when it abandoned the oral delivery of decisions in 1963.
  The law lords now draft their judgments after argument and provide them to reporters in written form.  This seems to guarantee that there will no longer be differing reports of a judgment.  All the reporter has to do is pick up the judgments, perhaps add some headnotes and a summary, and print the result.  Judges on the Court of Appeal may also write out their opinions in some of the more important or difficult cases that come before them.  But they still deliver many oral judgments, often directly after argument, which may or may not be reported.  

B.
Precedent Tightens its Grip


We saw in Part II that advances in the quality of legislative texts must have been at least one of the factors that caused (or, at least, enabled) English courts to interpret statutes in a very literal fashion, particularly during the latter half of the eighteenth and early nineteenth centuries.  Arguably, an analogous development came about with the increasing quality and accessibility of case reports.  During the latter part of the nineteenth century and much of the twentieth, English appellate courts came to view precedent as not merely an important source of law that should not be changed without good reason, but they actually went so far as to refuse to change their own precedents, even when they were felt to be wrong.
  As Baker has observed, the duty of “repeating errors” is a modern innovation and may have resulted from the improved quality of law reports following developments in shorthand techniques, "which made the ipsissima verba of the judges available as an authentic text and made bold distinguishing more difficult."


Precedent had long been a feature of judicial reasoning, of course, but during much of the twentieth century it held English courts in a tighter grip than before.  Previously, judges had followed precedent if there were several cases on a point that all reached the same conclusion, or if the courts deciding a case were particularly eminent, or perhaps if later judges believed that the profession had come to rely on an earlier case.  But by the first part of the twentieth century, a single precedent that was on point was felt to be absolutely binding.
 


The House of Lords unshackled itself by means of a Practice Statement in 1966 that declared that it would henceforth feel free to disregard an earlier opinion “when it appears right to do so.”
  Nonetheless, according to a study published in 1982, the lords have exercised their new-found liberty quite sparingly.  They have held, for instance, that it is not sufficient to overrule a previous decision just because they believe that it was wrongly decided; there has to be some additional basis for refusing to follow it.


All other English courts continue to be bound by precedent; the freedom to reverse earlier decisions granted to the House of Lords by the Practice Statement explicitly does not apply to lower courts, and the House of Lords has quashed attempts by some justices on the Court of Appeal to have the rule extended to them.
  This aspect of precedent—feeling oneself bound, or at least, strongly encouraged, to follow one’s earlier decisions—is often called stare decisis.  


There is a second way in which courts are bound by precedent: lower courts must also follow precedents established by a higher court.  Unlike stare decisis, which is basically a self-imposed restriction, this aspect of precedent is generally felt to be mandatory in the common-law system.  Of course, this hierarchical aspect of precedent requires that there be a system where a higher court has the power to overrule a lower court for failing to follow one of the higher court’s earlier decisions.  The hierarchy of English courts, with the House of Lords on the top, was not clearly established until 1876, which is another reason that the binding nature of precedent reached its apex in the late nineteenth and early twentieth centuries.  Moreover, the House of Lords did not allow the systematic reporting of its decisions until roughly the middle of the nineteenth century, making it difficult to discern the rationale for its judgments and apply it to other cases.


English case reports thus went through many of the same transitions that statutes did.  Yet there is at least one very critical difference.  The text of statutes, as we have seen, came to be viewed as the authoritative expression of the legislature, especially after Parliament began to review and then enact written legislation.   Statutes were no longer just an after-the-fact rendition by a clerk of what Parliament decided.  Instead, the text came to be viewed as the law itself.  Yet throughout most of the history of England, the reports of judgments were exactly that: reports of what the judges said.  The rule of law or principle of the case, or the holding, depended not so much on what was written in the reports, but on how the case was decided.  A 1940 report of a committee established by the Lord Chancellor to study reporting practices observed that "the law of England is what it is, not because it has been so reported, but because it has been so decided."
  Or consider the words of an Australian judge remarking on another case in 1971: “mere infelicities of expression or slips of the tongue have no effect.  Some latitude of construction should be applied, particularly to an extempore judgment.  It is the reasoning of the court not its mode of expression, which is under appeal..."
  Case law was not really unwritten, of course.  But it clearly was—and in England still is--more conceptual than verbal.


The fact that in England the common law remains unwritten in a certain sense, that it is something to be extracted from the decisions of judges rather than being determined by close reading of the text of a judge’s opinion, may help explain why it is possible for the courts to believe themselves absolutely bound by their own previous decisions.  In such a rigid system there has to be an escape valve.  It turns out that English judges and lawyers have several ways to avoid the force of a precedent, many of which are aided by the vestiges of orality in the English system.


For instance, English judges normally do not express their holding in an authoritative or canonical formulation, leaving it up to later judges and lawyers to figure out the holding (more commonly called ratio decidendi in England) by means of deduction.  It is therefore always possible to recharacterize the ratio decidendi retrospectively, or to broaden or narrow its reach.   As Carleton Kemp Allen has remarked, the ratio decidendi is “in a constant state of flux."
  Subtle reconceptualization of a case’s holding is facilitated by the fact that the reports of judgments are often not written by the judges themselves, and that there are sometimes multiple reports of a case, making reliance on the exact words of an opinion a dangerous enterprise.  


English judges also obtain flexibility in interpreting the holding of precedents because it is still common to issue multiple or seriatim opinions, where all the judges state their opinion, usually in order of seniority.  This remains the prevailing practice in the English courts of appeal.  As mentioned, the law lords currently write their opinions instead of delivering them orally, but they continue to sound very much like speeches, and multiple judgments are common.  As of the 1980s, all five law lords on a panel delivered a separate opinion in 35% of its cases.   Cases in which there is a single opinion, in which the remaining lords concur without elaboration (equivalent to a majority opinion in the United States), are relatively rare in the House of Lords.
  Clearly, such multiple opinions tend to make the determination of a holding more difficult.  More significantly, it gives lower court judges, as well as the lords themselves in later cases, a fair amount of freedom in how to characterize the holding.


Finally, English courts are bound only by the ratio decidendi of an earlier case on the same issue.  They are not obligated to follow obiter dicta, or comments that are not directly on point.  It is easy to see how a distinction between ratio and dicta would arise in a system where a reporter decides which of a judge’s oral comments to memorialize for posterity.  When speaking, people often say things that are not directly relevant.  Writing, on the other hand, is generally planned and organized in advance.  Irrelevancies and digressions, especially in formal styles of writing, tend to be frowned upon.  Dismissing as dicta something that an esteemed judge has thought about and has personally reduced to writing is much more difficult than when the same thought occurs in an oral opinion delivered right after lawyers finish their argument.


The English legal system itself distinguishes between an extempore judgment, one that is delivered orally directly after argument, and a reserved judgment, where the judges have taken some time to think the matter over and deliver their judgments several weeks or even months later.  The fact that judgment was reserved is usually indicated in the reports by the annotation curia advisari vult (usually abbreviated as cur adv vult).  A reserved judgment is not inevitably written, in contrast to an extempore judgment, which is necessarily delivered orally.  But it appears to be normal practice nowadays to deliver reserved judgments in writing.  In any event, a reserved judgment is felt to have greater weight than one delivered extempore because the judges had time to consider the matter.


Thus, at a time when English common law was truly lex non scripta, rigid reliance on earlier decisions would have been unlikely to develop.  Even after court proceedings came to be written down by reporters, it was possible for eminent lawyers like Francis Bacon, Matthew Hale, and William Blackstone to maintain that there was a fundamental distinction between the written law produced by Parliament and the unwritten law of judges.   As written reports became ever more accessible and accurate, a more vigorous doctrine of precedent could and did develop.  Oddly enough, however, the rigidity of English precedent during especially the twentieth century was to a large extent made possible by the fact that English law still maintained, in some important respects, vestiges of its oral past.  In fact, the English common law remains remarkably oral, as we see in the fact that precedential value is still ascribed to extempore opinions.  Even when decisions are written down by judges in their own words, there are still significant vestiges of the common law’s original orality.

C.
Residual Orality in Modern England


Although English judgments are increasingly written, evidence of an earlier oral tradition remains.  Even judges, such as the law lords, who write out their opinions, circulate them to be read by their colleagues, and then hand them out to reporters to be printed verbatim, are still to some extent operating in an oral mode.  Their written opinions contain a fair amount of what is sometimes called oral residue​—vestiges of oral traditions that have only recently started to die out, and which retain a surprising amount of vitality even today. 


The most obvious example of surviving orality are the extempore judgments given by English appellate courts.  There are not a huge number of orally-delivered  judgments in the modern English reports.  In most decisions that raise a novel question of law, and which are likely to be reported, judges will probably wish to take some time to consider the matter and then issue a written opinion.  Nonetheless, a significant number of oral decisions, many by the Court of Appeal, can be found in the reports, and many more are delivered without being reported.  Such decisions tend to be somewhat shorter, on average, and typically involve the consideration of a limited number of issues.  


As one would expect, judges who deliver oral opinions usually refer to themselves as “I,” even when they are in the majority, since they can only speak for themselves.  Because they have just heard oral argument by the parties’ lawyers, who they might very well know personally, it is also not surprising that they refer to the advocates by name.  As is common in speech, but usually less acceptable in formal written modes of communication, judges routinely express their emotions.  Buxton LJ had this to say about lawyers who failed to find and cite a relevant precedent:  

I cannot draw back from expressing my very great concern that the judge was permitted by those professional advocates to approach the matter as though it were free from authority when there was a recently reported case in this court directly on the point…It is not only extremely discourteous to the judge not to inform him properly about the law, but is has also been extremely wasteful of time and money in this case…I have, I fear, to say that the advocates who appeared below did not discharge their duty properly to the court…

Also consistent with what one would expect in the report of an oral decision, there are no footnotes.  Headings or divisions into sections are likewise rare in extempore opinions, and when they do exist, are apparently inserted afterwards by a reporter or editor.


Oral opinions are usually delivered seriatim.  Sometimes each of the judges will go over the evidence, discuss the law, and reach a conclusion.  On other occasions a judge may simply say, “I agree,” referring implicitly to the previous opinion.  Each judge, however, technically renders his own judgment, even if it is only to agree with the previous judge.  A judge’s ultimate conclusion is usually phrased as “I would dismiss the appeal” or “I would allow the appeal.”   The use of the word would is significant here, because no judge speaks for the court as a whole.  All he or she can do is give his own opinion—what he would do if it were up to him.  Only after a majority have said that they “would” dismiss the appeal is it possible to conclude that the appeal is or will be dismissed (as indicated by the words Appeal dismissed at the very end of the report).


The Court of Appeal in England now sometimes also delivers opinions of the court, but they are almost invariably written opinions in cases where judgment was reserved.   In such cases, the use of we is almost obligatory, and the tentativeness of the seriatim opinions disappears.  One such opinion eschews the standard reference to what the judges “would” do and boldly ends with the words:  “We have therefore come to the conclusion that there is no basis for suspecting that any of the convictions for murder is unsafe.  The appeals are accordingly dismissed.”


In the highest English court, the House of Lords, opinions have now been produced in writing for several decades.
  After hearing oral argument, the lords confer among themselves.  If they all agree on the outcome, they may assign one of the number to draft an opinion which is circulated among members of the House, who can then either concur or write an opinion of their own.  If there is no initial consensus, several or all of the lords may write a separate judgment.
  What is interesting is that even though the judgments are no longer read out, and although the judges may decide to have a single lord write an opinion in which they all plan to concur, the case is presented in the reports as though each of the law lords hearing the case had produced a separate opinion, in order of seniority.  Often enough, the opinion is quite brief, and says nothing more than “My Lords, I have had the advantage of reading in draft the speech of my noble and learned friend Lord Hope of Craighead.  For the reasons he has given I would dismiss the appeal.”


The opinions that the lords write are, of course, in the first person singular, since each opinion speaks only for its author.  And the lords do not hesitate to use the pronouns I or my, even though their use is generally discouraged in formal writing.  In contrast, Justice Stephen Breyer recently caused a bit of a scandal by his use of the pronoun “I” in an opinion of the Supreme Court, in which he wrote that "I will call" a certain decision "case two."
  His use of the first person singular pronoun created a “legal frenzy” and motivated at least one law professor to send a note of complaint to the justice for his “nonstandard” usage.
  The first person singular is considered normal in American dissents, but it virtually never appears in a majority opinion.


There are additional vestiges of orality in judgments from the House of Lords.  For example, they tend to be somewhat less formal in tone than opinions of the United States Supreme Court, which is roughly comparable in standing to the House of Lords.  Formal language, of course, is common in writing, while speech is generally less formal.  In addition, the opinions sometimes suggest face-to-face contact with an audience, in contrast to the impersonal tone of most American Supreme Court opinions.  We saw above that this was common in English extempore judgments, but it has survived the transition to written opinions in the House of Lords.  For instance, the lords address each other (or perhaps the House of Lords as a whole) by beginning each opinion with the phrase "My lords," instead of speaking to an unknown or abstract audience.  In reality, of course, they may be addressing the legal profession as a whole, or even the entire British nation.
   But they still write as though they were speaking to a live audience.


Another way in which English practice remains relatively oral is that argument before the appellate courts is not subject to strict time limits, and the judges typically engage in extended interaction with the lawyers.  In one Court of Appeal case, the argument seems to have gone on for three weeks.
  According to Paterson’s study, the lords base their decisions primarily on oral argument, as opposed to written submissions.
  In the United States, on the other hand, appellate judges rely far more on written briefing and usually impose strict time limits on oral argument, typically half an hour per side.  Sometimes they refuse to allow oral argument at all, and rely exclusively on the written briefs.
 


The much longer oral argument in English appellate cases is related to another aspect in which precedent remains relatively oral there.  English barristers do not provide the exhaustive briefs that American lawyers do.  Consequently, judges normally do not research a case beforehand (unlike American practice, where judges and their clerks have studied the briefs, usually done additional research, and often reached a tentative decision before oral argument).  As opposed to American judges, who typically read important precedents and have time to study their exact wording, English judges normally hear about them during argument.
  Although they presumably receive a copy of important cases from counsel, they normally do not have time to study the wording of a case in the way that an American judge can.  And because there is relatively little case law in England, as well as the fact that bench and bar tend to be specialized, the judge may already know what the law is, making lengthy citation to precedents unnecessary.  


A final indication that English precedents are still relatively oral is that many courts will recognize unreported cases as precedents, as long as a barrister vouches for their authenticity.
  A notable exception is the House of Lords, which some time back required leave of court to cite unreported cases.
  But the mere fact that in most English courts it is still possible to rely on an unreported precedent indicates that Matthew Hale’s view of  the common law as lex non scripta retains remarkable vitality.  In some senses, the common law of England might still be said to reside in the minds of the legal profession.
 


So far the discussion may have seemed mostly of interest to legal historians or perhaps students of law and literature.  I believe, however, that it has much broader implications than might at first appear.  The essentially oral nature of English case law has led to a conception of precedent that subtly but significantly diverges from that in the United States.  To appreciate this difference, we must examine a bit more closely the English understanding of precedent. 

D.
Finding the Ratio

When English judges say that they are bound to follow a precedent, they do not mean that an earlier case must be followed in all particulars.  One of the basic justifications for a legal regime based on precedent is that like cases should be decided alike.  Thus, the first inquiry is necessarily whether the case to be decided raises the same issue as a case that is a potential precedent.  If the earlier case can be distinguished, which means it is not a “like” case, judges deciding the later case need not follow it.  How to decide whether a case is a precedent that must be followed is often a difficult inquiry, since no two cases are ever exactly alike, but that problem falls outside of the scope of this article.


Assuming that a previous case is sufficiently similar that it ought to function as a precedent in deciding a later one, it does not follow that everything the judge said in the earlier judgment, or even every legal principle that he or she articulated, is binding on the later court.  Judicial decisions are very different from statutes in this regard.  A general rule for interpreting statutes is that every word has meaning and that nothing should be treated as surplusage.
  This is not true of judicial opinions, where lawyers and judges draw careful distinctions between rules or principles that are essential to the outcome (the ratio decidendi or holding), and those that are not (called obiter dicta, or just obiter, or simply dicta).  Obiter dictum translates approximately as “something said by the way” or “an aside.”  The received view is that while dicta have varying degrees of persuasive force, often depending on which judge or court made the statements, they are not part of the precedent that must be followed.  Consequently, one way to avoid the binding force of a precedent is to characterize it as mere dictum.  


Closely related is the problem of determining exactly what the ratio decidendi, or the holding, is.  Cross and Harris provide a working definition of the term’s meaning in the English context: “The ratio decidendi of a case is any rule of law explicitly or implicitly treated by the judge as a necessary step in reaching his conclusion…”
  Unfortunately, finding the ratio, though it is one of the most basic skills of a lawyer, can be a uncertain enterprise.  Cross and Harris discuss the various approaches or methodologies proposed by legal scholars such as Wambaugh, Halsbury, and Goodhart,
 but end up concluding that it is “impossible to devise formulae for determining the ratio decidendi of a case.”
  Nonetheless, according to Lord Reid of the House of Lords: “It matters not how difficult it is to find the ratio decidendi of a previous case, that ratio must be found.”


Traditionally, finding the ratio has required close analysis of the facts and outcome of a case.  In theory, it is possible to determine the holding of a case even when no reasons are given for a decision.
  An example is the famous Peerless case, more precisely entitled Raffles v. Wichelhaus and decided in 1864.
  This case is routinely included in contracts casebooks in the United States, even though, amazingly enough, it has no opinion.
  


Of course, English judges normally do give reasons for deciding as they do, although that does not mean that they always express the ratio in a succinct and understandable fashion.  As Cross and Harris observe: “it is comparatively seldom that a judge expressly indicates the proposition on which he relies as ratio decidendi.”
  Even when the judge attempts to describe the holding or ratio of a case, his or her statement of the rule of law may not end the matter.  According to A.L. Goodhart, an expert on the English concept of precedent, “it is not the rule of law set forth by the court, or the rule enunciated … which necessarily constitutes the principle of the case.  There may be no rule of law set forth in the opinion, or the rule when stated may be too wide or too narrow.”
  

Instead, according to Goodhart, the principle underlying a decision must be discovered by means of analytic thinking.
  The judge’s opinion regarding the principle of the case is obviously important, but it need not be decisive.  Especially important is the notion that the words that a judge uses to express the principle of the case are not particularly authoritative.  Eugene Wambaugh, another English scholar, has likewise emphasized that it is not the words or the language of judges that constitute the force of precedent.
 


The situation is further complicated when there is more than one opinion, as there often is in English appellate cases.  For example, when three justices decide a case in the Court of Appeal, one may write an opinion in favor of the plaintiff for reason A, the second may write a separate opinion in favor of the plaintiff for a distinctly different reason B, and the third may deliver her own opinion in favor of the defendant.
  The plaintiff has won the case, but on what ground?  Can such a decision have any precedential value at all?  


A more likely scenario is that two justices agree on the outcome and write separate judgments expressing similar or overlapping but not identical motivations for deciding as they did.  Even experienced judges can have trouble identifying the ratio in such cases.  One rule of thumb that has been proposed is that the narrower ground for the court’s decision should be viewed as the ratio decidendi of the case,
 but this rule only helps if the two judgments differ merely in the relative breadth of their proposed rule.  Finding the ratio is even more challenging if the case was decided by a court with more than three members, such as the House of Lords or the former Court of the Exchequer.
  


Despite the problems posed by multiple opinions, especially with respect to finding the ratio decidendi of a case, English lawyers and judges have generally resisted efforts to abolish the traditional practice of delivering opinions seriatim.   As Lord Reid once said:

With the passage of time I have come more and more firmly to the conclusion that it is never wise to have only one speech in this House dealing with important issues of law.  My main reason is that experience has shown that those who have to apply the decision to other cases…seem to find it difficult to avoid treating sentences and phrases in a single speech as if they were provisions in an act of Parliament.  They do not seem to realize that it is not the function of noble and learned lords or indeed of any judge, to frame definitions or to lay down hard and fast rules.

More recently, Lord Browne-Wilkinson, referring to language in a Court of Appeal case, commented that "[W]ords in a judgment should not be taken out of context and construed as though they were a statutory provision."
  Clearly, when there are multiple opinions, it is almost impossible to single out a phrase or sentence or paragraph, taken from one of the opinions, as constituting the authoritative expression of the court.  In such a system, judicial decisions remain fundamentally distinct from legislation, where the exact words of a statute are agreed upon in advance by a majority of the legislature and enacted into law.  To change the statute requires that a formal amendment procedure be followed.  In contrast, the ratio decidendi retains a certain measure of fluidity.  It is subject to interpretation and reinterpretation, unlike an act of the legislature.  

English judges, by maintaining remnants of their oral past, are therefore resisting the temptation to textualize their common law, even though the text of their judicial opinions is now highly authoritative and widely accessible.  American courts, as we will now see, have journeyed quite a bit further down the road to textualization.  

IV.
Precedent in the United States 

The situation in the American colonies was originally not all that different from that in England, whence their legal system largely came.   Pre-revolutionary lawyers tended to rely on law books imported from England, including case reports.  There were courts in the colonies, of course, and they produced judicial decisions, but reports of those decisions were not contemporaneously published.
  

Interestingly, lawyers of the time often had manuscript reports of American cases that they either made themselves or copied from the notes of someone else who had been present in court.  This practice, of course, is not unlike the year-book period in England.  Also similar to earlier developments in England is that colonial lawyers were commonly trained by attending court sessions in colonial capitals and taking notes of the proceedings.  These notes were useful not only in educating them in the profession, but might come in handy in their subsequent law practices.

A.
The Formative Years

After independence, printed law reports began to appear in the American states.  Logically enough, reliance on English cases was felt to be inconsistent with independence and the development of a distinct American legal system.  But if lawyers and judges were to begin citing and following American cases, they needed accurate reports.  Memory and hearsay about judicial decisions could not keep up with an expanding body of case law.  
An early American reporter, Ephraim Kirby, in justifying the need to report and publish cases, observed that “the principles of [judges’] decisions were soon forgot, or misunderstood, or erroneously reported from memory."
  

These early reports were the result of private enterprise, although judges sometimes cooperated with the reporters.  This resembled contemporaneous English practice.  Also similar to English practice was that appellate judges delivered their opinions orally and seriatim.  Thus, an American report of the time would have resulted from a private individual sitting in a courtroom, taking notes of what the lawyers argued and the opinions or judgments that the judges delivered, and publishing a synopsis of the proceedings.
  


An example of early American reports are those by Dallas, who included cases both by the Pennsylvania state courts and the United States Supreme Court, printing them all in a single volume entitled United States Reports.  Many of his reports are no more than a summary of what happened in the courtroom.  In other cases from this period—perhaps those felt to be more important—the reports indicate that the judges delivered relatively lengthy seriatim opinions,
 much as the House of Lords still does today (although their opinions are now actually delivered in writing rather than orally).  As one might expect, these early American opinions exhibit distinct signs of orality.  In one case a lawyer refers to an apparently unreported decision that he personally witnessed.
  


In the United States Supreme Court, opinions were initially also delivered seriatim.  They likewise contain clear indications of orality, even though it seems likely that the justices were speaking on the basis of notes or even reading from an opinion they had written down beforehand.  An illustration of an early decision is Georgia v. Brailsford,
 where the state of Georgia sought an injunction to stay a proceeding in the Circuit Court of Georgia.   The report mentions that “after argument, the Judges delivered their opinions seriatim.”
  Justice Johnson speaks first, discloses his reasoning, and concludes that “in my opinion… there is not a proper foundation for issuing an injunction.”
  Next is Justice Iredell, who, after pointing out that he sat on the Circuit court that decided the case at issue, ends his discussion by stating that “I think, that an injunction should be awarded.”
  Justice Blair concurs with Iredell’s conclusion but adds some of his own reasoning.  Wilson starts out with a personal observation that is reminiscent of the emotions and internal conflicts expressed even today by English judges: “I confess, that I have not been able to form an opinion which is perfectly satisfactory to my own mind upon the points which have been discussed.”
  He later refers to what is apparently an unreported case: “I remember an action was instituted and sustained, some four years ago, in the name of Louis XVI. king of France, against Mr. Robert Morris, in the Supreme Court of Pennsylvania.”
  He concludes rather lamely that he has “no objection” to the requested remedy.  Justice Cushing comes out against an injunction: “I think that an injunction ought not to be awarded.”
  Finally, Chief Justice Jay, like Iredell, begins with a personal observation: “My first ideas were unfavorable to the motion; but many reasons have been urged, which operate forcibly to produce a change of opinion.”
  His conclusion is also rather wimpy: “I am content, that the injunction issue.”
  


A year later the parties were once again before the Supreme Court in a futile attempt to have the injunction dissolved.  The report starts with an opinion by Iredell, who declares it “my misfortune to dissent from the opinion entertained by the rest of the court” and proceeds to explain why.
  His words apparently struck a chord in Justice Blair, who delivers the next opinion: “My sentiments have coincided, ‘till the moment, with the sentiments entertained by the majority of the Court; but a doubt has just occurred, which I think it my duty to declare.”
  After Blair finished, Justice Jay, speaking for the rest of the Court, continued the injunction.  Blair’s spontaneous change of heart suggests that in this era oral opinions were still possible on the Supreme Court.  


Given that the American notion of precedent and the case-law method was borrowed from the English motherland, it stands to reason that the American conception of precedent during the latter half of the eighteenth century and the first half of the nineteenth would be similar to that in England.  As did the English, the early American legal profession viewed the common law as something distinct from decided cases.  The reports were merely evidence of the law, which in some sense existed independently.  Moreover, the opinions of judges could be stronger or weaker evidence of what the law was.  Sometimes several cases would be needed to establish a point.  On other occasions, even that was not enough.  As Chancellor Kent remarked, “[e]ven a series of decisions are not always conclusive evidence of what is law.”
  Kent’s comments were probably inspired by Blackstone, who distinguished between the law and the opinion of the judge.  The opinion of the judge is not necessarily the law, according to Blackstone, because the judge might simply be wrong about what the law is.
   American lawyers would probably have agreed with the English conception that the common law resided in the collective memory of the legal profession, rather than in the text of judicial opinions contained in printed reports.

Very early on, however, American practice in the delivery and reporting of decisions began to diverge from its English roots in significant ways.  This would eventually lead to a very different--and eventually, more textual—conceptualization of  the notion of precedent.

B.
American Innovations

1.  Opinions in Writing


A major American innovation is that appellate judges came to be required, often via legislation or even constitutional provisions, to issue their opinions in writing.  Connecticut adopted such a statute in 1785, and many states followed suit.  Other courts, like the United States Supreme Court, adopted the practice on their own initiative.
  


Today, although some states allow appellate judges to deliver what are called “memorandum opinions,” in which they decide the case with only a summary opinion or no opinion at all, the majority of states require their highest court to produce written opinions in all cases.
  Cases disposed of without a written opinion, or with only a memorandum opinion, are not usually considered to have precedential force.  Other states, like California, insist not only that its supreme court, but all courts of appeal, make decisions “in writing with reasons stated,”
 a rule that mandates a full written opinion in all appellate cases. 


While the shift from speech to writing might initially not seem all that significant, it signals an important development in the nature of precedent.  Recall that in England, it is possible (though not common) for a case to function as a precedent without any opinion at all.  Raffles v. Wichelhaus is a famous example.  Knowing the state of existing law, it is possible to deduce a principle of decision from the facts and the outcome.  Requiring opinions to be in writing suggests that the precedential value of a case consists not in how it was decided, but in the reasons and analysis presented in the written opinion of the judge.  

2.
Official Reporters
Another American development is that during the first half of the eighteenth century, states began to appoint official reporters.  Massachusetts did so in 1804.  The statute required the reporter to obtain “true and accurate” reports of the decisions of the state’s Supreme Judicial Council and to publish them annually.
  The federal Supreme Court was authorized by Congress to appoint an official reporter in 1817.
  By 1850, most states had official reporters for their highest courts.
  In contrast to England, where even today there is no completely authoritative version of case reports, the practice of appointing reporters eventually led to the notion that the reports produced by that reporter—and only those reports--are deemed the “official” version of the court’s decision.  While private reporters can and do exist in the United States, the reports that they publish must be true to this official version.  Thus, there can generally be only one fully authentic text of any particular opinion.


Even though books containing judicial opinions are still called “reports” in the United States, they are no longer the result of a "reporter" going to court and "reporting" the proceedings.  Because appellate judges must generally issue written opinions, the “reports” consist almost entirely of opinions drafted by the judges themselves, and they are normally published verbatim.  All the reporter does is obtain a copy of the opinion from the court, add some information (typically, a summary and headnotes), and print it.
  Any unofficial reports do essentially the same thing, although the summary and headnotes will obviously be different.  Where there are multiple reports of a single case, the only real difference in the text of the opinions consists of relatively trivial distinctions like the font used, the pagination, and sometimes the citation format. 


The reliability of the printed text remained an issue throughout the nineteenth century, however.  Even though most courts had an official reporter, reporting practices were still not exact enough to allow the sort of close reading of the text that can focus, say, on the placement of a comma.  Judges produced handwritten manuscripts that were often hard to decipher, and printers were prone to make errors in setting the text.  Around 1850, the situation began to improve when printers provided proofs of majority opinions to the judge who wrote them, allowing them to be corrected before publication.
 


American reporters today are professionals who receive the text of opinions from the court (or sometimes directly from the judge) and are expected to reproduce them verbatim, with only minor editorial adjustments.   The reporter then provides copies to the publishers (including online publishers) as well as to the public.  The reporter also generally supervises printing of the opinions in the official reports, if the jurisdiction has one.   


Even unofficial reports generally adhere to high professional standards.  Unofficial publishers typically add their own summaries, headnotes, and other materials, but it would be a serious problem if they altered the judge’s opinion, as edited by the reporter of decisions, in any substantial way.
  


As a result, there is generally only one authentic text of a judicial opinion in the United States, even if it appears in different sets of reports.  The authoritativeness of the text derives not just from its accuracy, as guaranteed by profession reporters, but even more from the fact that legal actor herself wrote the words.  The judge thus speaks through the words of the text, unmediated by a reporter writing down, paraphrasing, or summarizing what the judge said.  Just as Parliament at some point began to enact written text that was deemed to constitute the words of the legislature, judges in the United States create written text that contains their opinions in their own words, and those words are published exactly as they drafted them.  


3.
The Elimination of Seriatim Opinions

  
American judges also departed from English practice by eliminating seriatim opinion delivery.  As we have seen, seriatim opinions are still used in some of the English appellate courts, notably the House of Lords and the civil branch of the Court of Appeal.  In its purest form, this method of opinion delivery requires each member of the court to express his views on how the case should be decided, and why.  Until around 1800, the United States Supreme Court often delivered its opinions seriatim, even in cases raising difficult constitutional issues.
  


Chief Justice Marshall ended the practice of seriatim opinions soon after he was appointed in 1801.  Marshall laid heavy emphasis on producing opinions of the court, in which one opinion was delivered (usually by Marshall himself) that spoke for the entire court, and which most likely was written out in full beforehand.  The delivery of a single opinion by the chief justice lent a strong sense of cohesiveness and legitimacy to the early decisions of the Marshall era.


The practice of delivering a unanimous opinion of the court began to decline in the mid 1820s, as an increasing number of concurring and dissenting opinions started to appear.
  The Court began to speak primarily through majority opinions, as it still does today, rather than mostly through unanimous opinions of the court. 


Although it may seem counterintuitive, the presence of concurring and dissenting opinions in a certain sense makes the text of majority opinions more authoritative.  If judges can read the text of a proposed majority opinion, with the opportunity to draft a concurring or dissenting opinion, one can assume that members of the majority who did not write separately endorse the wording of the opinion.  The writer of a majority opinion has to take into account the views of all judges signing on to the opinion, and must therefore produce a text that has been read and approved by them all.  This is not unlike legislation, where the text of a statute is debated and changed until a majority of lawmakers is willing to vote for it.


4.
Declining Significance of Headnotes and Argument of Counsel


Two ways in which reporters traditionally added value to their product was by prefacing each case with one or more headnotes, and by summarizing the arguments of the lawyers.  Arguments of counsel were considered important not only because they provided some context to the judge’s decisions, but also because they were intrinsically useful in understanding the law.  The lawyers who argued before the courts were normally experts in their field and may well have known more about a specialized subject than the judges.  


Reporters could likewise be quite knowledgeable about the law.  As mentioned above, they were often prominent lawyers.  What a reporter wrote about a case might therefore be considered almost as important as what the deciding judges said in their opinions.  At some point, the reporters’ reflections on the principle of a case were formally embodied in a headnote, which was distinct from the report of what the judges said in their opinions.  Especially at a time when judges were issuing seriatim opinions, the synopsis of a reporter could be extremely helpful in finding the ratio decidendi of the case.


The nature of headnotes underwent a subtle change after Richard Peters was appointed reporter for the Supreme Court in 1828.
  Peters added headnotes to his reports that contained reference to the page of the opinion where the point discussed in the headnote could be found.
  Such headnotes remain a feature of modern reports.  They can send lawyers directly to the part of the opinion that addresses an issue of concern to them.  It can save lawyers the burden—if it is one--of reading the entire opinion.  The downside, of course, is that the context provided by reading the complete opinion can easily be overlooked in favor of concentrating on a few crucial sentences or paragraphs.  It tempts lawyers to concentrate only on the bits of text in the opinion that will advance their cause.


A contemporary criticism of Peters’ headnotes is revealing: that he did little more than to extract sentences or paragraphs from the opinion, rather than to correctly and succinctly summarize the holding.
  As historian G. Edward White has observed, in writing headnotes “Peters merely copied down the Court’s language,” which forced readers “to make their own judgments about the precise holdings of cases, the very task that headnote summaries were supposed to perform.”
  


The implication is that it was usually not possible in those days to find a few sentences in an opinion in which the court itself expressed its holding in a succinct and authoritative fashion.  It was still necessary to conduct traditional legal analysis to find the ratio decidendi of the case, and apparently Peters was not up to the task.  But the idea of having a series of headnotes, each linked to a specific part of the case, continues to this day.  It clearly fosters a more textual reading of an opinion.


During the mid 1800s the reporters still routinely included a summary of the arguments of counsel, although whether they should do so was a matter of debate.  What is particularly interesting about these discussions is that a posited reason for including the arguments of counsel was that the opinions of the court did not constitute the law, but were merely evidence of independently existing principles.  This view had an interesting implication for how opinions should be reported.  The arguments of distinguished counsel, it was suggested, or perhaps even the perceptive analysis of the reporter, might sometimes be better evidence of the state of the law than the opinion of a mediocre judge.
  That point of view eventually lost out, of course, and summaries of the arguments of counsel disappeared from the reports, as did any commentary by the reporter.  


5.
Hierarchical Organization of the Courts


Finally, it is worth observing that the words of American appellate judges were more authoritative than those of their English counterparts in another sense.  Until fairly recently, the judges of the royal courts in Westminster maintained a certain collegiality, often debating matters of current interest in the inns of court or formally gathering in the Exchequer Chamber to collectively decide an important legal issue.
   There were certainly disputes and rivalries between the courts, but following precedent did not normally involve one court imposing its will upon another.  Instead, precedent consisted of the notion that once judges decided an issue in a particular way, they and their colleagues should decide that issue in the same way in future cases.  Precedent was a matter of judicial economy (not having to relitigate a question), fairness (parties in different cases would be treated the same), and predictability (people could determine legal rules in advance of acting).   This aspect of precedent, as noted earlier, is generally referred to as stare decisis.  


American courts, in contrast, were organized hierarchically virtually from the beginning.  The typical system in larger states is for a state to have trial courts, whose decisions can be reviewed by courts of appeal.  Decisions by the courts of appeal are subject to discretionary review by the state’s supreme court.  Trial judges are not bound by the decisions of other trial judges, nor are they necessarily bound by their own previous decisions.  Even when the trial court’s decision is published, as sometimes happens with opinions of federal district court judges, the opinion is not binding on other judges.  


For the most part, only opinions written by appellate judges can function as precedent.
  Those cases act as precedent in two ways: they are considered binding not only on other appellate judges in the same court, but on any lower courts as well.  Thus, precedent has come to mean not just that judges, as a policy matter, should normally follow their own previous decisions, but that lower courts must follow the decisions of judges above them in the hierarchy.  From the perspective of the lower court judges, the word of the higher courts—in particular, the written word—is law.  

*******************************


In summary, during the first full century following American independence, the courts of the United States undertook a number of innovations that laid the groundwork for a more textual conception of precedent.  The tradition of seriatim opinions came to an end under Justice Marshall, ultimately to be replaced by a majority opinion that was read and subscribed to by the justices who agreed with it.  The office of the reporter was made official and later became bureaucratized, resulting ultimately in reports that were more authoritative textually.  Judges began to examine the proofs of their opinions before publication, further ensuring their accuracy.  Headnotes began to copy critical language from the opinion and also gave lawyers easy access to the part of the opinion that contained the exact language that they sought.  And the arguments of counsel came to be deemed extraneous and disappeared.  Perhaps most importantly, the view developed that a single case on point could bind a later court.


At the same time, judges did not normally write opinions in a way that made it easy to identify a specific sentence or paragraph as containing the holding of the case.  It was still too soon to speak of precedent being textualized.  But the essential ingredients were in place.  During the twentieth century the tendency to view precedent as textual would only intensify.

C.
The Publication Requirement

During the last half of the twentieth century, another very important legal development took place that fundamentally changed the American concept of precedent and made it substantially more textual.  Both state and federal courts began to designate a relatively small number of decisions as suitable for publication.  Opinions not certified for publication were effectively deprived of precedential force.  This development has generated a great deal of controversy, especially during the past few years.


Recall that in England, unreported decisions are considered valid precedents and can be cited in most courts.  The recent advent of computerized databases in England has made reference to unreported decisions even easier and, as we observed earlier, has induced the House of Lords to enact a rule that generally prohibits citation of an unpublished opinion.
  In other English courts, however, virtually any decision made by the higher courts, whether or not reported, can function as a precedent.


The concern of the House of Lords—that they would be inundated with precedents, many of questionable value—had already been raised in the United States at the end of the nineteenth and beginning of the twentieth centuries, when the book publishing industry was at the height of its glory.  West Publishing Company, among others, aggressively marketed reports of cases from throughout the United States.
  The result is that the eighteen published volumes of American reports in 1810 had grown exponentially to over 8000 volumes a century later.
  Since then, the numbers have only gone up.


Eventually, most jurisdictions came to address this abundance of riches by enacting rules that effectively declare that only certain appellate cases can function as precedents.  Generally, these rules state that a case must have been published (often in an official set of reports) before it can be cited in court.  Unpublished opinions have no precedential value, although in some jurisdictions they may be considered as “persuasive authority.”  As opposed to the English practice, where reporters decide what to publish, it is usually the appellate courts themselves that decide which cases merit publication—and thus function as precedents--in the United States.
  


These rules are a relatively recent phenomenon.  They tend to date from the 1960s and 1970s and are generally perceived as a reaction to the ever-increasing volume of case reports.


The guidelines for publication typically specify that a case must present an important constitutional issue, or an issue of first impression, or it must establish new precedent or modify existing precedent.
  Some states, including California, add that a case should also be certified for publication if it involves a legal issue of continuing public interest or makes a significant contribution to the legal literature.
  Such cases, of course, are those that are most likely to be of interest to the legal profession.  The converse is that cases that do not raise important or novel questions are of interest only to the parties themselves and that therefore opinions in such cases should not be published.
  


Many jurisdictions go a step further by mandating that unpublished cases should also not be cited in court.  Thus, Kentucky’s rules provide that “[o]pinions that are not to be published shall not be cited or used as authority in any other case in any court of this state.”
  These are sometimes called “no-citation” rules.


Most state and federal courts that have a no-citation mandate add some very narrow exceptions.  An example is the Ninth Circuit rule, which states that “[u]npublished dispositions and orders of this Court are not binding precedent” but makes an exception “when relevant under the doctrines of law of the case, res judicata, and collateral estoppel.”
  Several other federal circuits follow essentially the same rule.
   Many state courts have equivalent provisions.
   Similarly, a few jurisdictions provide that unpublished dispositions may be cited only in “related cases.”
  This seems to be aimed primarily at other cases where some of the same parties were involved, which often involves the doctrines of law of the case, res judicata, and collateral estoppel.  


The rules of practice before the Supreme Court of Oklahoma may provide the most detailed statement of these rules and their justification:

Opinions shall be published in the official reports and on the Oklahoma Supreme Court World Wide Web site only when they satisfy the standards set out in this rule.  Disposition by memorandum, without a formal published opinion, does not mean that the case is considered unimportant. It does mean that no new points of law making the decision of value as precedent are believed to be involved. A memorandum opinion shall not be published unless it is ordered to be published by the Supreme Court.  All memorandum opinions, unless otherwise required to be published, shall be marked: "Not for Official Publication."  Because unpublished opinions are deemed to be without value as precedent and are not uniformly available to all parties, opinions so marked shall not be considered as precedent by any court or cited in any brief or other material presented to any court, except to support a claim of res judicata, collateral estoppel, or law of the case. Opinions marked Not For Official Publication shall not be published in the unofficial reporter, nor on the Supreme Court World Wide Web site, nor in the official reporter.

California has among the nation’s strictest publication requirements.  As in many other jurisdictions, only published cases can function as precedents, and counsel must not cite to unpublished opinions.
  In addition, however, the powers of the appellate courts to regulate publication are extensive.  For example, a court may certify only part of an opinion for publication.
  Most controversially, the state’s supreme court has the power to “depublish” an opinion that a lower court certified as being worthy of publication.
  The reason for the rule is most likely that the California Supreme Court must issue a written opinion in every case that it decides.  Thus, if it believes that an appellate court’s opinion is wrong, it cannot summarily reverse it, as can courts in many other jurisdictions.  The easiest solution, especially in times of heavy judicial workloads, is to depublish the opinion.  The lower court’s disposition stands, but its opinion does not become a precedent that could cause mischief in other cases.

The depublication process, although not widespread, nonetheless shows how critical the text of an opinion has become.  Because depublication does not affect the outcome of the case, the only reason to depublish a case is that the state supreme court disagrees with some or all of the text of the opinion by the lower court.
  The process emphasizes that in the United States, it is the text of the opinion, not how the case was decided, that constitutes its precedential value.


 Not all jurisdictions are as devoted to the published word.  Some allow citation to unpublished cases if there is no published case on point.  Thus, several of the federal circuits, while declaring that citation to unpublished cases is “disfavored,” nonetheless permit it if counsel believes that an unpublished opinion has precedential or persuasive value regarding a material issue in a case and that no published opinion would serve as well.
  Several state courts likewise allow the citation of unpublished dispositions as “persuasive” authority.
   


There are a few states that declare that unpublished opinions have no precedential value, but nonetheless provide that they may be cited if copies are provided to all parties.
  These rules thus appear to contemplate that such cases might sometimes be cited, without specifying the circumstances under which it would be suitable.  It is possible that these rules envision citation to unpublished opinions only in cases of collateral estoppel and the like, or that unpublished opinions have persuasive value.  There are also some jurisdictions that seem to allow any unreported case to be cited, with no limitations beyond requiring that counsel provide a copy to the court and opposing parties.
  This is a small group, however.  


A somewhat different situation obtains in jurisdictions that allow memorandum decisions, which usually refers to decisions without a written opinion, or with an extremely brief explanation of the outcome.  The general rule is that memorandum opinions cannot be cited as precedent for any purpose, even if they happen to be published.
  


Thus, the vast majority of American jurisdictions adhere to the rule that only those opinions that are ordered to be published function as binding precedent.  Most of them restrict citation to unpublished cases to narrow circumstances: they can be cited in related cases, or in cases involving law of the case, res judicata, and collateral estoppel.  If an opinion can only be cited in a related case, it obviously does not function as a precedent in the ordinary sense of the term.  A substantial minority maintains the rule that unpublished cases are not precedent, but does not ban citation to them.  


We return to the publication requirement and the status of unpublished opinions at the end of this Article.  For now, the critical point is that in the past, all judicial opinions by appellate courts counted as precedents, although the precedential value (or authority) that any opinion had could vary.  An old unreported decision would have relatively little precedential force, while a recent unanimous supreme court opinion would have a great deal.  With the adoption of limited publication rules, however, the sliding scale of precedential force has turned into a binary opposition.  A decision by an appellate court is either a precedent that binds later courts, or it is not.  Thus, a precedent is no longer any previous opinion.  Rather, it is a written decision that has been authoritatively selected for publication, which is the only way that it can achieve precedential value.  

***************************************


The end result of these two centuries of development in the United States is that what an appellate judge says--for example, during or after oral argument--is completely irrelevant.  What matters, for legal purposes, is what judges write in their opinions.  Because the text comes straight from the horse's mouth, so to speak, lawyers focus intensely on the exact words of the opinion.  The practice of having a single majority opinion, when possible, imbues the text of the opinion with further power, since is it normally no longer necessary to extract a ratio decidendi from two or more opinions that reach the same result but differ in their reasoning.  And if judges themselves select which cases are to be precedential, and carefully draft opinions that they know will have this force, the words in those opinions will acquire even greater authority.


These developments in the United States are leading to a different conceptualization of precedent, a notion that is at the core of the common law.  In this context it is instructive to consider that what we in the United States call a judicial “opinion” is generally known in England as a “judgment.”  In the older common law, the precedential value of a case lay in its outcome, or judgment.  As we have seen, it is still theoretically possible in the English system to have a case operate as a precedent without any judge expressing an opinion.  


In the United States, on the other hand, most lawyers have come to think of a precedent as something to be found in the text of a majority opinion.  In fact, for many American lawyers the text of the majority opinion seems to have become synonymous with the notion of precedent.  The outcome of the case is merely an afterthought, something that matters only to the parties.  The statement by Justice Frankfurter, that “words of an opinion are not scriptural admonitions or statutory mandates,” is increasingly out of touch with current practice.


In the rest of the Article, we will examine some indications that textualization of precedent is not just a theoretical possibility, but has actually started to manifest itself in how opinions are drafted and understood.  We will end with a discussion of the controversy surrounding the publication requirement, and how that requirement relates to the issue of textualization.

V.
How Precedent is Being Textualized


It is clear that current American opinions are very much “written” law and that, in determining the holding or ratio decidendi of a case, there is substantial emphasis on the court's exact words.  Half a century ago there were still prominent American legal scholars, like Roscoe Pound, who could insist that the language of judicial opinions was not authoritative, but that what counts is the result that the court reached.
  Likewise, Edward Levi’s influential book on legal reasoning stated that where case law is concerned, the judge “is not bound by the statement of the rule made by the prior judge even in the controlling case.”
  Karl Llewellyn, in his book The Bramble Bush, wrote that precedent is not so much what judges say about it, but what they do about it.
  Henry Hart and Albert Sacks could still seriously maintain, in their influential teaching materials on the legal process, that the common law was “unwritten.”
  They likewise concluded that the ratio decidendi of a case “is not imprisoned in any single set of words” and that it therefore “has a flexibility which the statute does not have.”
  


Yet even as these legal scholars were writing, the situation was beginning to change.  The language of judicial opinions was, and still is, becoming ever more authoritative.  


What was once aptly described as a “case-law” regime is well on its way to becoming an “opinion-law” system.  In other words, the precedential value of a case is nowadays determined not so much by analysis of the facts, the issue, and the outcome, but increasingly by careful scrutiny of the written words of the opinion.  Especially noteworthy is that American courts are beginning to state their holdings explicitly, and that those statements of the holding are being treated more and more like a statute.  Just as happened with other genres of legal texts over the centuries, judicial opinions--or at least, the part that we regard as precedent or the holding--is gradually being textualized.  The process is only in its infancy, so it is now a good time to stand back and ponder its implications.

A.
Explicit Statements of the Holding

One sign of the gradual textualization of case law in the United States is the growing tendency of courts to explicitly state the case’s holding, or ratio decidendi, in their own words.  Recall that in the English and older American practice, finding the ratio could be a daunting task that often required sophisticated legal reasoning.  Courts certainly did not lay it out on a platter for easy consumption.  Instead, lawyers had to figure out the holding by analyzing the relationship of the facts to the outcome of the case while at the same time reconciling two or three opinions explaining in somewhat different terms why the court had decided as it did.  If lawyers were lucky, a particularly able reporter would have added a headnote to the case with a good synopsis or analysis of the holding.  In fact, even today headnotes often start with the word “Held,” signaling that this was precisely their function.   


Traditionally, the verb “hold” in the context of a judicial decision was purely descriptive.  The verb was almost always in the past tense.  Lawyers or a reporter might have to determine what a court held in a particular case (as in, “the court held…”).  Likewise, judges might need to figure out what other judges held in an earlier case (as in, “the Supreme Court held….”).  


What one does not often encounter in older cases is judges using the verb “hold” in a performative sense, where the verb is in the first person, present tense (as in “we therefore hold…”) followed by a specific principle or rule of law.  An overview of the U.S. Supreme cases decided in 1850 reveals that the phrase “we hold” is relatively uncommon, occurring only seven times.
  In a majority of cases, the phrase is found in the argument of counsel or in the statement of facts.
  Only two cases from 1850 employ the phrase in the body of the opinion.   In the first, the court notes simply that “we hold there was no error,”
 which is a legal conclusion rather than a proposition of law.  In the other example, the court uses the phrase to limit its holding: “All we hold is…”
  Finally, there is a single occurrence of the phrase “this court holds…,” which is functionally equivalent to “we hold” but it occurs in a headnote rather than in the opinion proper.


In contrast, the past tense “held” occurs no less that 66 times in Supreme Court cases decided during 1850.
  Some of these occurrences do not describe the holding of a previous case (as in “the land was held by so-and-so”).  But there are a large number of instances where “held” is used to describe something that a previous court did.  As might be expected, the word very often appears in the headnotes or case summary:

The emigration of the Cherokee Nation to the west of the Mississippi was conducted by their own agents, the chief of whom received from the United States large sums of money to defray the expenses thereof, including an estimate for wagon hire.  Held, that a citizen of the Cherokee Nation, supplying wagons under contract with the chief agent, could not maintain an action against him for their hire.
 

During oral argument, lawyers also frequently used the phrase to describe a precedent that they believed to be relevant: 

But the Circuit Court treated the defendant as the head or executive of a foreign and independent nation, and held that, having received the money as such, he was responsible only to the nation, and could not, jure gentium, be personally liable.
  

Likewise, the Court itself used the term to describe various precedents by other courts, as well as its own previous holdings:

In the case of Woodruff v. Trapnall, decided at the present term, this court held that the twenty-eighth section in the charter constituted a contract between the state and the holder of the bills of the bank.

In fact, the phrase “this court held” occurred 9 times in the cases decided in 1850, all of them describing a previous holding by the Court.
  The equivalent phrase “we held” occurs twice during 1850,
 reflecting the Court’s preference at the time for speaking in the third person.


Thus, the Supreme Court’s opinions in cases decided in 1850 show that the Court did not use the phrase “we hold” to declare a holding in its own words.  Rather, the predominant use of “hold” was in the past tense and aimed to describe a holding made earlier.


When the Court expressed its views on a proposition of law during this period, or reached a conclusion on the basis of a legal principle, it generally used words or phrases such as “we are of the opinion” or “it is our opinion.”  Thus, the Court observed that “we are of opinion, that the Surveyor-General had no authority to change the location of the grant, and to split up the surveys, as was done in this instance.”
  A search for the words “we are of the opinion” and related expressions revealed that such phrases occurred in 23 cases in 1850 Supreme Court cases.
  Another common expression was the phrase “our opinion,” as in “our opinion is, that if more had been required than the open and notorious adverse possession and occupation of the premises, and the court had given an instruction in general terms as above set forth, it would be erroneous.”
  This phraseology occurred 13 times during 1850.
  Also quite popular was the phrase “we think,” as in: “After full consideration, we think that the time of procurement was the proper time for appraising the value, and it seems to us to have been stated in the instruction in conformity with both the express language of several acts of Congress, and the reason of the case.”
  This phrase is found in 34 cases decided during 1850.
  


Clearly, language referring to the mental state of the justices was vastly more common than the phrase “we hold.”  It is easy to make too much of such distinctions, of course.  Judges may become accustomed to a particular style just because they heard or read earlier judges using the same terminology.  But it is nonetheless revealing that in the middle of the nineteenth century, the Supreme Court’s justices strongly favored terms that reflected their mental state, which is consistent with a view of the common law being more conceptual than textual.  In fact, the very phrase “judicial opinion” suggests that it is a court’s thinking that matters.


Fifty years later, in cases decided by the Supreme Court in 1900, the words “we hold” had become considerably more common, occurring in 28 cases.

 Most of the examples do not involve declaring an elaborate rule of law, however.  An illustration is a case where the Court concluded with the statement: “In fine, we hold that the act does not conflict with the 14th amendment in the particulars named.”


By the millennial year 2000, the Supreme Court had become much bolder about explicitly declaring a textual holding.  The phrase “we hold” (sometimes separated by an adverb like “now” or “therefore”) occurred in 46 cases decided during that year.  In fact, it would not be too much of an exaggeration to state that it has become routine practice for the Court to state the holding of the case (usually prefaced by “we hold” or its close cousin “we conclude”) in either the introductory or concluding paragraph of the majority opinion.  Often enough, as in the 1900 cases, the holding is a relatively straightforward legal conclusion, making it hard to worry too much about case law being textualized.  An example is Dickerson v. United States, where the Court repledged its allegiance to the Miranda warnings: 

We hold that Miranda, being a constitutional decision of this Court, may not be in effect overruled by an Act of Congress, and we decline to overrule Miranda ourselves. We therefore hold that Miranda and its progeny in this Court govern the admissibility of statements made during custodial interrogation in both state and federal courts.


On other occasions, however, the Court uses the phrase “we hold” to announce a very rule-like decision that leaves little room for traditional legal reasoning.  An example comes from a 2000 case that dealt with the writ of habeas corpus and its interaction with recent legislation:

We are called upon to resolve a series of issues regarding the law of habeas corpus, including questions of the proper application of the Antiterrorism and Effective Death Penalty Act of 1996 (AEDPA). We hold as follows:


First, when a habeas corpus petitioner seeks to initiate an appeal of the dismissal of a habeas corpus petition after April 24, 1996 (the effective date of AEDPA), the right to appeal is governed by the certificate of appealability (COA) requirements now found at 28 U.S.C. § 2253(c) (1994 ed., Supp. III). This is true whether the habeas corpus petition was filed in the district court before or after AEDPA's effective date.


Second, when the district court denies a habeas petition on procedural grounds without reaching the prisoner's underlying constitutional claim, a COA should issue (and an appeal of the district court's order may be taken) if the prisoner shows, at least, that jurists of reason would find it debatable whether the petition states a valid claim of the denial of a constitutional right, and that jurists of reason would find it debatable whether the district court was correct in its procedural ruling.


Third, a habeas petition which is filed after an initial petition was dismissed without adjudication on the merits for failure to exhaust state remedies is not a "second or successive" petition as that term is understood in the habeas corpus context. Federal courts do, however, retain broad powers to prevent duplicative or unnecessary litigation.

In this example the Court is laying down the law in a way that is hard to distinguish from a federal statute or administrative rule.  Its obvious purpose is to establish clear procedures for the courts to follow.  


Such detailed rules might be expected when the Court fulfills its role of supervising lower courts, as is true with habeas corpus proceedings, and where the court has taken a particularly aggressive role in attempting to limit the discretion of the lower federal courts.  But textual holdings seem to be just as common in the far more conceptual area of constitutional law, where the Court likewise increasingly tends to pronounce very rule-like and sometimes quite detailed holdings, as in a case relating to when a lawyer must discuss a possible appeal with a client:

We … hold that counsel has a constitutionally imposed duty to consult with the defendant about an appeal when there is reason to think either (1) that a rational defendant would want to appeal (for example, because there are nonfrivolous grounds for appeal), or (2) that this particular defendant reasonably demonstrated to counsel that he was interested in appealing.

Not only does the Court here lay out a fairly elaborate holding in its own authoritative words, but it does so by means of a two-part test.  Every lawyer has become familiar with such tests.  One of the best known is that relating to obscenity.  In Miller v. California, the Court specifically noted that it was undertaking “to formulate standards more concrete than those in the past.”
  The Court continued: 

State statutes designed to regulate obscene materials must be carefully limited. …We now confine the permissible scope of such regulation to works which depict or describe sexual conduct.  That conduct must be specifically defined by the applicable state law, as written or authoritatively construed.  A  state offense must also be limited to works which, taken as a whole, appeal to the prurient interest in sex, which portray sexual conduct in a patently offensive way, and which, taken as a whole, do not have serious literary, artistic, political, or scientific value.

Although the Court in Miller did not use the phrase “we hold,” it was consciously setting forth a textual standard that was meant to be implemented verbatim.  The phraseology has indeed been quoted word-for-word in hundreds of subsequent cases.


The observation that the Supreme Court has become inclined in many cases to set clear guidelines for lower courts to follow, often via multi-part tests, is hardly novel.  Robert Nagel has observed the tendency of the Court during the past few decades to use a “formulaic style” of opinion writing in constitutional cases, a style that makes much use of “elaborately layered sets of 'tests' or 'prongs' or 'requirements' or 'standards' or 'hurdles.’”
  He suggests that the elaborateness and detail of the formulae in constitutional cases is “an obvious effort to achieve control and consistency.”
  Unlike an earlier era, where judges were subject to “simple and undefined maxims,” modern courts are bound by “rules that are specific and multiple.”
  Nagel’s concern is primarily constitutional interpretation, and he does not particularly address textualization, but his observations are consistent with the tendency of judicial opinions to be ever more textual.

Frederick Schauer has also addressed the notion that modern judicial opinions, especially in constitutional cases, “read more like statutes than like opinions of a court.”
  Schauer’s view is that it is especially courts lower in the hierarchy that are likely to interpret a judicial opinion like a statute:  “it is not what the Supreme Court held that matters, but what it said….one good quote is worth a hundred clever analyses of the holding.”
  The language of an opinion therefore “takes on a special significance” in the lower courts and “operates like a statute.”  As a consequence, the opinion’s language “will be carefully analyzed, and discussions of why one word rather than another was used will be common.”
    


     Likewise, Charles Collier has discussed the tendency of lawyers to view the text of judicial opinions as "direct and authoritative sources of legal rules"  whose  language "is studied and analyzed in much the same way that one would puzzle and agonize over the precise wording of a statute, a constitution, or a literary work.” 
  He observes that the language of an opinion “begins to command authority in its own right, rather than merely as a report on how the decision was reached.  Ultimately, the opinion is viewed as itself an original text or primary source."
  Although none of these scholars uses the term, they are essentially describing the effects of textualization.  


The academic discussion of the issue has concentrated largely on opinions by the United States Supreme Court that deal with constitutional questions.  But textualization is by no means limited to such cases.  Most of the real case-law adjudication in the United States takes place in state courts.  Many of these courts have also begun to textualize their holdings in the same way that the federal Supreme Court tends to do.  An example is an important torts case from California, Foley v. Interactive Data Corporation, which explains—right at the beginning of the case—exactly what the holding will be: 

We will hold that the Court of Appeal properly found that plaintiff's  particular Tameny cause of action could not proceed;  plaintiff failed to allege facts showing a violation of a fundamental public policy.  We will also  conclude, however, that plaintiff has sufficiently alleged a breach of an  "oral" or "implied-in-fact" contract, and that the statute of frauds does not  bar his claim so that he may pursue his action in this regard.  Finally, we will hold that the covenant of good faith and fair dealing applies to employment contracts and that breach of the covenant may give rise to contract but not tort damages.


When a holding is set forth in such a textual form, it becomes much harder for a court lower in the hierarchy to avoid it by ignoring it or distinguishing it in some way.  In fact, an appellate court itself will find it more difficult to tactfully overlook one of its own embarrassing precedents.  In this sense, courts have become more like legislatures, which at one time could ignore the problem of anachronistic statutes by assuming that they had been forgotten or were practically inaccessible.  Today, of course, legislatures tend to explicitly repeal such statutes.  Likewise, courts can no longer conveniently forget older decisions, nor can they easily dismiss them by suggesting that the case no longer seems to be valid authority or even that the court disagrees with the earlier holding.  Instead, it is increasingly common for courts to explicitly overrule a previous decision.  Thus, the Supreme Court stated in a recent opinion: “To the extent that Meek and Wolman conflict with this holding, we overrule them,”
 or “We now overrule Evans insofar as it holds that the Compensation Clause forbids Congress to apply a generally applicable, nondiscriminatory tax to the salaries of federal judges, whether or not they were appointed before enactment of the tax.”
  To the same effect is the use of the phrase “we disapprove,” which is literally an expression of the court’s state of mind, but actually has the same function as “we overrule.”  For example, “Having now had an opportunity to more fully consider the Eleventh Amendment issue after briefing and argument, we disapprove the Eleventh Amendment holdings of [specified cases] to the extent that they are inconsistent with our holding today.”


An analogous phenomenon is occurring when higher courts review judgments of lower courts.  Technically, a higher court reverses a lower court’s judgment, it does not reverse the opinion that justifies the judgment.  A very common way to do so in the past was to use language similar to the following:  “we therefore reverse the decrees of the Circuit Court of Appeals for the Ninth Circuit and of the Circuit Court of the United States for the District of Washington, Northern Division, and remand the case to the Circuit Court for further proceedings in accordance with this opinion.”
  Implicitly, of course, the lower court’s opinion regarding the law is also called into question.  Even today, it often suffices for a higher court to say nothing more than “we disagree” to overrule a lower court’s decision.


Now that courts are expressing more textual holdings, however, it has become more common to expressly reverse the holding, or part of the holding, of the lower court.  Thus, a court might write: “we reverse the district court's holding that appellant could only bring her claims in the court that issued the original discharge order and remand for the district court's consideration of enforcement of § 524 through § 105,”
 or “We reverse the district court's holding that § 14-306.1 violates equal protection.”
  The practice of explicitly reversing a holding is still relatively rare, but it is fully consistent with the trend towards textualization.

 
There thus appears to be a growing tendency of American courts—the United States Supreme Court is but one example
—to express the holding or ratio decidendi of a case in an authoritative fashion that is apparently aimed at laying down a relatively precise rule for the future.  If this is so, it would follow that lower courts will tend to treat the language by which a precedent is expressed as being particularly authoritative.  As we will now see, this indeed appears to be the case.

B.
Quoting the Holding

How judges write their opinions and establish precedents is just one side of the coin.  The other side is how those who are bound by a precedent read the opinion that establishes it.  In other words, if it is true that judges are expressing their opinions in a more textual way these days, is it also true that those reading the opinions are interpreting them more textually, and less conceptually?


One way to approach the issue is by examining whether and how judges quote precedential opinions.  It is instructive to compare American opinions with those produced by English judges.  I have already suggested that the English notion of precedent is more conceptual, while the modern American notion is more textual.  It turns out that both English and American judges quote extensively from the language of precedential cases.  Yet the style of quotation is radically different.  


Any American lawyer who reads a few English appellate opinions will immediately be struck by the lengthy quotations they contain, often set apart in indented paragraphs that sometimes extend over several pages.  Recall the case from the Court of Appeal, also mentioned above, in which Aldous J. referred to a nineteenth-century precedent decided by the multi-judge Court of Exchequer Chamber.   Aldous first quoted a paragraph of around 18 lines of text by Erle J.  Later he quoted another 15 lines from Erle’s opinion.  Aldous then recited 25 lines of text from the judgment of Vaughan Williams J.  It was followed by excerpts of text consisting of 6 lines, 21 lines, and another 21 lines from the opinions of three other judges.
   The point, of course, was to try to determine the ratio decidendi of the case, which could only be done by reading lengthy portions of text from the opinions of a number of judges who more or less agreed on the outcome, but for somewhat divergent reasons.  This is admittedly a rather extreme case, but it is still common practice for English judges to quote lengthy excerpts from the opinions of two or three judges in trying to ascertain the holding.   In fact, extensive quotations are the norm even when a single opinion seems to capture the essence of the case.  Consider a judgment of the Court of Appeal discussing Regina v. Gough, a 1993 decision by the House of Lords.
  “The gist of that decision,” according to the Court of Appeal, was contained in “two brief extracts from the leading speech of Lord Goff.”  It then quoted 12 lines of text (129 words) from Lord Goff’s opinion.  It was followed by a second quotation from Lord Goff on the same point, consisting of 23 lines (276 words).


Compare the English approach to an American case, Chambers v. Nasco, where the U.S. Supreme Court discussed its own precedents regarding recovery of attorney’s fees:

As we explained in Alyeska, these exceptions [to the American rule against fee shifting] fall into three categories.  The first . . . allows a court to award attorney's fees to a party whose litigation efforts directly benefit others. Alyeska, 421 U.S. at 257-258.  Second, a court may assess attorney's fees as a sanction for the "'willful disobedience of a court order.'"  Id., at 258 (quoting Fleischmann Distilling Corp. v. Maier Brewing Co., 386 U.S. 714, 718, (1967)). . . .  Third, and most relevant here, a court may assess attorney's fees when a party has "'acted in bad faith, vexatiously, wantonly, or for oppressive reasons.'" Alyeska, supra, at 258-259 (quoting F. D. Rich Co. v. United States ex rel. Industrial Lumber Co., 417 U.S. 116, 129 (1974)).  In this regard, if a court finds "that fraud has been practiced upon it, or that the very temple of justice has been defiled," it may assess attorney's fees against the responsible party, Universal Oil, supra, at 580, as it may when a party "shows bad faith by delaying or disrupting the litigation or by hampering enforcement of a court order,"  Hutto, 437 U.S. at 689, n. 14. The imposition of sanctions in this instance transcends a court's equitable power concerning relations between the parties and reaches a court's inherent power to police itself, thus serving the dual purpose of "vindicating judicial authority without resort to the more drastic sanctions available for contempt of court and making the prevailing party whole for expenses caused by his opponent's obstinacy." Ibid.
 

This excerpt not only contains quotations within quotations, but the quoted segments all consist of brief snippets of text, ranging from six words to twenty- eight.  


Short quotations from precedential cases appear to be the rule in modern American opinions.   A survey of ten recent United States Supreme Court opinions revealed that the average quotation from other (precedential) cases was around 19 words long.  In contrast, the average quotation from precedential cases in ten House of Lords opinions from the same time period contained around 77 words, about four times as long.  Moreover, in the American sample, only one quotation was over 100 words.  In the English sample, on the other hand, there were 16 quotations consisting of more than 100 words, along with several over 300 words, and one quotation containing more than 400 words.


It might be argued that the quotation practices of English and American judges should be considered mainly a matter of style.  If so, it is a stylistic distinction that reveals underlying differences in how the judges view precedent.  The American custom of quoting snippets of text from the holding of a previous case suggests that the courts are approaching precedential cases as a type of authoritative text.  American judges seem to be looking for “sound bites” that encapsulate some or all of the holding of a case.  


Judges writing the precedents seem increasingly happy to provide those judicial sound bites.  As noted above, they conveniently mark the textual holding with the prefatory phrase “we hold.”   The ease with which a holding can be found is illustrated by a California appellate case, where the court described a precedential case as follows:  “The Supreme Court held: ‘In sum, we hold that the instant complaint, seeking the recovery of property seized and wrongfully withheld by defendants, does not involve a claim for 'money or damages' within the meaning of section 905, and thus would not fall within the presentation requirements of sections 911.2 and 945.4.’"
  


Judges do not always signal their holdings so clearly, of course, but there seems to be a strong tendency to codify the rule of the case in a sentence or two.  Thus, in Brady v. Maryland, the Supreme Court stated its holding as follows: “We now hold that the suppression by the prosecution of evidence favorable to an accused upon request violates due process where the evidence is material either to guilt or to punishment, irrespective of the good faith or bad faith of the prosecution.”
  Headnote number 3 in West’s Supreme Court reporter repeated this language virtually verbatim, minus a few nonessential definite articles:  “Suppression by prosecution of evidence favorable to an accused upon request violates due process where evidence is material either to guilt or to punishment, irrespective of good faith or bad faith of prosecution.”  In many cases, all the headnote editors have to do is to find the appropriate sentence stating the holding, a task that is vastly simplified when the court identifies it with the “we hold” phraseology, as it did here.  Subsequent courts can use the same strategy to determine what the holding is, as did the Ninth Circuit in a case entitled Anderson v. Calderon: “In Brady v. Maryland, the Supreme Court held ‘that the suppression by the prosecution of evidence favorable to an accused upon request violates due process where the evidence is material either to guilt or to punishment, irrespective of the good faith or bad faith of the prosecution.’”
  As opposed to the headnote editor, the Ninth Circuit did not delete the definite articles.


One final indication of how the holding of cases is being textualized is that the rules or standards or tests developed by American courts are now often named for very brief snippets of authoritative text that encapsulate the rule.  In other words, the test has been named for the text.  Consider the “grievous wrong” standard,
 the "outcome determinative" test,
 or the "clear and present danger" test articulated by Justice Oliver Wendell Holmes in Schneck v. United States. 
  Another celebrated Supreme Court case, United States v. Carolene Products, contained a textual standard, "discrete and insular minorities," in a footnote,
 but its obscure location did not hinder it from being quoted and followed in literally hundreds of cases.
  


Even if not intended to do so, textual standards of this sort—often consisting of no more than two or three words--tend to be interpreted in a more textual and less conceptual way, as indicated and encouraged by their enclosure within quotation marks in subsequent cases.  As Michael Sinclair has observed, referring specifically to the footnote in Carolene Products, “[l]egal actors in lower decision-making roles take the reasons and verbal formula of higher courts as governing,…following authoritative words, rather than rational analysis.”


Obviously, the point that I am making can be exaggerated; there are many modern cases where American courts do not textualize their holdings so clearly, and it would be foolhardy for law schools to stop teaching traditional legal reasoning.  But it is true that, in general, English courts seem to concentrate on the concepts and reasoning contained in precedents, and aim to figure out what the judges meant and why they decided the cases as they did.  To do so, you need as much evidence as possible, hence the lengthy quotations.  Modern American judges are looking more closely, it seems, to the exact words that the judge wrote in the precedential opinion.  They therefore concentrate on extracting critical excerpts of text that they regard as authoritative.  More and more, American judges are reading cases in a way that resembles how they read and interpret statutes.


To see how things have changed, consider one of the best-known cases in Anglo-American law, the English case of Hadley v. Baxendale, decided by the Court of Exchequer in 1854.
  Briefly stated, the facts were as follows.  The Hadleys owned a flour mill where work had ground to a halt after a crankshaft broke.  Baxendale, who was in the shipping business, had an employee who arranged for shipping the shaft to the manufacturer, who needed it to cast an exact copy.  Despite assurances of speedy delivery by Baxendale’s employee, the shaft arrived several days late, delaying the manufacture of a new shaft and costing the mill several days of productivity.  The mill’s owners sued the shipper for their lost profits.  


Hadley is famous for distinguishing between ordinary and consequential damages in contracts law, and for setting the standard for obtaining consequential damages.  Baron Alderson expressed the principle as follows: 

Where two parties have made a contract which one of them has broken, the damages which the other party ought to receive in respect of such breach of contract should be such as may fairly and reasonably be considered either as arising naturally, i.e., according to the usual course of things, from such breach of contract itself, or such as may reasonably be supposed to have been in the contemplation of both parties, at the time they made the contract, as the probable result of the breach of it.

The court held that in this case, no lost profits arose naturally or directly from the breach.  Often enough, a letter or package arrives late with no adverse consequences at all.  But there might have been consequential damages.  These are losses that indirectly result from the breach, as is often the case with claims for lost profits.  The standard relating to consequential damages is the italicized portion of the quotation.  


Rather than having a jury reconsider the matter under the newly enunciated standard, the court itself applied the standard to the facts and concluded that the Hadleys were not entitled to consequential damages.  The court decided that the possibility that the mill might close and lose profits as a result of the delay was not sufficiently brought to Baxendale’s attention.  After all, it was possible that the mill had a spare shaft, or that this shaft was not essential to its operation.  Who would have thought that they would shut down the entire mill because of one missing shaft?  As an aside, the description of the underlying trial states that the Hadleys’ employee did indeed inform Baxendale’s employee that the mill was stopped, strongly suggesting that Baxendale should have been aware of the consequences of late delivery.  The reason for this factual discrepancy is an abiding mystery.


Even though the Exchequer was not a particularly authoritative court,
 the case quickly became famous and the rule it proclaimed was widely adopted, including by most American jurisdictions.  The critical language is quoted verbatim in just about every contracts casebook used in American law schools.  As opposed to the multiple opinions in many cases of the period, the Hadley case had only one opinion by Baron Alderson, who spoke on behalf of the court, making its language particularly authoritative.  Baron Alderson stated the rule in unusually clear terms.  In fact, the court seems to have taken pains to express its rule as clearly as possible, so that judges would know exactly how to instruct the jury: “we deem it expedient and necessary to state explicitly the rule which the Judge, at the next trial, ought, in our opinion, to direct the jury to be governed by when they estimate the damages.”


Interestingly, although almost all jurisdictions in the United States continue to profess adherence to Hadley v. Baxendale, and even though the exact language of the rule is unusually clear and readily accessible, the rule itself has undergone some interesting shifts.  Admittedly, there are courts that quote the critical language of the case verbatim and that try to adhere closely to its dictates.
  Other jurisdictions, however, follow the general gist of the case, even though they invariably claim to be applying the rule of Hadley v. Baxendale.  Consider Baron Alderson’s statement that the damages must “reasonably be supposed to have been in the contemplation of both parties.”  The statement that the damages must reasonably have been in the “contemplation” of both parties seems to require that the parties actually thought about the possibility, a position that some courts seem to have taken.
  This sets a high standard.  Normally, the law imposes liability for causing a harm that was reasonably foreseeable.  And, although it is a minor point, all that should really be required is that the harm was reasonably foreseeable to the defendant (i.e., the breaching party).  


Many courts have made one or both of these changes.  Thus, the Supreme Court of Delaware stated in Tackett v. State Farm that “[t]he rule formulated in Hadley v. Baxendale has been recognized by courts of this country as controlling the scope of damages recoverable.”
  Yet it then proceeded to state that the rule allows recovery for consequential damages only when they “were reasonably foreseeable at the time that the contract was made”
 rather than actually contemplated.  The Restatement of Contracts requires that “the party in breach” must have had “reason to foresee” the loss.
  There are, in fact, a number of variations in the exact phrasing of the contemplation or foreseeability requirement, all by courts claiming fealty to the venerable rule of Hadley v. Baxendale.

Those courts that deviate from the exact language of Hadley tend to adopt a more tort-like expression of the principle, as indicated by the common use of the word “foreseeable,” as opposed to “in the contemplation” of one or both of the parties.  Other indications of this trend are that some courts use the language of proximate causation.  Thus, an Oregon case refers to damages that were in the contemplation of the parties “as the proximate and natural consequence of a breach.”
  Melvin Eisenberg, in fact, has suggested that courts should drop the rule of Hadley v. Baxendale entirely and instead adopt more a standard based more on tort law principles.  He points out that the general tort standard of foreseeability essentially requires that a loss must have been foreseeable as a reasonably possible consequence of the breach.   Hadley, on the other hand, requires that a loss must have been foreseeable (or actually contemplated) as the probable result of the breach.  This, according to Eisenberg, is a much more demanding standard than is common in tort law.  Consider also that the opinion speaks of the probable result of a breach, not a probable result.  Eisenberg therefore suggests that “the principle of Hadley v. Baxendale should be dropped from contract law” and that it should be replaced by a more tort-like standard of foreseeability.


In actuality, it may not be necessary for courts to abandon Hadley v. Baxendale in order to reach this result.  Eisenberg seems to presuppose that courts are reading and applying Hadley in a very textual way, closely following the language as it appears in contracts casebooks.  We have seen that many courts do exactly this.  But it is also true that other courts are gradually morphing the rule in the direction that Eisenberg suggests, all the while claiming to be adhering to the rule of Hadley v. Baxendale.  They are following Hadley, it seems to me, but in the grand common-law tradition they are following the general principle of the case rather than the exact words of Baron Alderson.   Unlike textual standards such as the “clear and present danger” test, the “rule of Hadley v. Baxendale” has been subjected to subtle shifts over time, despite Alderson’s best efforts to set forth an exact textual rule.  


An easy way to subtly but significantly change the foreseeability standard is to truncate the rule by dropping the word “probable.”  Recall the Tackett case above, which required merely that consequential damages must have been “reasonably foreseeable at the time that the contract was made.”
  There is no requirement that they have been foreseeable as “the probable result” of a breach.  Another case refers to damages “which were within the contemplation of the parties at the time of making the contract,”
 once again omitting mention of “probable.”  


Hadley v. Baxendale is unusual in that the case is not binding by virtue of the authority of court that issued the opinion.  It is the law in most American jurisdictions because courts of those jurisdictions have adopted it as such.  Nonetheless, the varying ways in which the rule is expressed illustrates how, in the past at least, the force of precedent was more conceptual than textual, even with a case that for its time laid out an unusually explicit rule.  Today, it is hard to imagine a modern federal court reformulating the language of a Supreme Court opinion in the same way, especially if the Court has fired its holding in the kiln of textualization. 

C.
The Publication Requirement and the Demand for More Text

A final manifestation of the increasingly textual nature of case law is a growing, almost insatiable, demand for more precedent.  If the answer to a legal question can be found through close analysis of judicial texts, rather than reasoning by analogy, then it follows that the more text you have, the better.  This is the point of view of many lawyers, who during the past few years have argued, some quite vehemently, in favor of allowing the citation of unpublished opinions in the United States.  It brings us back to the issue of the publication and citation of judicial opinions.  


Recall that the general rule is that only opinions that are certified for publication can function as precedents.  I will refer to this as the limited publication rule.  The name of the rule is actually somewhat of a misnomer, because publication per se is not the issue.  The fact that someone may have published a case does not transform it into a binding precedent.  What matters is that some court, usually the one that issued the opinion, certified it for publication or ordered that it be published.  The result of the publication requirement is that it is the judiciary who decide which cases function as binding precedent.
  


Another issue is the legal status of unpublished cases (i.e., those not certified for publication).  In a jurisdiction that holds that such cases are not binding precedent, do they nonetheless have any weight in a court of law?   In a majority of jurisdictions, unpublished opinions do not have precedential force, in that they do not establish general principles of law that must be followed in later cases.   I will refer to this as the no-authority approach.  A few jurisdictions allow an unpublished case to have precedential value when there is no published case on the issue.  I will refer to this as the limited-authority approach.  In addition, a fair number of state and federal courts allow citation to unpublished cases as persuasive authority, rather than being binding precedent.  I will refer to this as the persuasive-authority approach. 


Closely related is the question of whether unpublished cases may be cited in court.  In limited-authority and persuasive-authority jurisdictions, unpublished opinions must necessarily be citable in court, although doing so is sometimes discouraged.  Conversely, in most no-authority jurisdictions, there are specific rules forbidding the citation of unpublished or nonprecedential opinions, commonly referred to as no-citation rules.  A narrow exception is that they can usually be cited in related cases, or in cases involving law of the case, res judicata, and collateral estoppel.  The reason for the no-citation rule in no-authority jurisdictions is that it would clutter proceedings to allow counsel to cite to cases that are legally irrelevant, just as courts generally forbid the admission of irrelevant evidence in a trial.


Although it makes sense that lawyers should not be allowed to cite what are essentially irrelevant cases, the no-citation rule has drawn a great deal of opposition.   Some have intimated that such a rule raises the specter of “secret law” that is inaccessible not only to average citizens, but to the legal profession as well.  In fact, no less a figure than Supreme Court Justice John Paul Stevens once criticized a federal appellate court for not publishing a case and thereby creating “secret law.”
  Abolishing secret law has become a cause célèbre for some lawyers, as well as some members of the public, as indicated by the mission statement of a group (or person?) calling itself the Committee for the Rule of Law:

The Committee for the Rule of Law maintains that any rule restricting citation of, or which allows, secret, hidden, or unpublished opinions encourages expedient, not careful, consideration as the basis for judgment, and constitutes an invitation to error, incompetence, corruption and tyranny.

Others have suggested that these rules amount to censorship,
 or have suggested that they are Kafkaesque or would best fit in a totalitarian state.


While the term “secret law” sounds rather ominous, there is really no such thing.  All judicial opinions, published or not, are matters of public record and available to the anyone who is seriously interested.
  While in the past unpublished opinions may have been hard to find and obtain, the internet has made them widely accessible.  Moreover, in states that have no-authority and no-citation rules, unpublished opinions have no precedential force and are therefore simply not law in the first place.  


The real point to the “secret law” argument seems to be that some appellate judges are making decisions without publicly explaining their reasons.   Richard Reynolds and Richard Richman, who conducted a careful study of the impact of limited publication in the federal courts of appeals during the late 1970s, found that there were relatively few cases with significant precedential value that were not being published.  After an extensive review of a year’s worth of unpublished opinions, they did indeed find a few examples of cases that should probably have been published, but concluded that overall, there was no widespread “hiding” of law-declaring opinions.
  They did recommend, however, that publication standards should be broadened to include certain cases that might be of public interest, as well as to avoid the temptation for judges to sweep problems under the rug by quickly disposing of them by means of a case that is essentially off the books.
  


 A more serious issue identified by Reynolds and Richman is that in a substantial number of cases, the federal circuit courts were disposing of cases with extremely cursory opinions that had so little substance that they might suggest that judges had not given the matter the attention that it deserves.
  The solution to this issue, which is sometimes a legitimate concern, is to require that all appellate decisions be accompanied by a written justification, even if it is relatively brief and not officially published, which explains the result and the reasons for it.  As long as this is provided to the parties, and is available as a public record, there is little danger of our court system secretly making tyrannical decisions.  No-citations rules have little to do with this issue.  Any interested reporter can obtain a copy of an unpublished decision and cite it in a newspaper or on a website.
  The no-citation rules simply mean that the decision cannot be cited as a precedent in court.  Such a policy cannot fairly be characterized as governmental secrecy or censorship.


Although the term “secret law” is a misleading misnomer, the status of unpublished opinions more generally is a serious one.  The true concern of Justice Stevens seems to have been that when resolving an important legal question, courts should publish an opinion for the guidance of others in the same situation.  The real issue is not that the appellate court are making law that is secret, but that they are not making law at all, or not enough of it.  Other critics argue that courts issuing unpublished opinions are not sufficiently explaining why they reached their decision.   In the words of Judge Posner, an unpublished opinion “provides a temptation for judges to shove difficult issues under the rug.”


At first glance, it seems that allowing unpublished opinions to be cited in court might moderate the trend towards the textualization of precedent.  After all, they are typically drafted with less care than opinions certified for publication.  As a result, they are likely to be somewhat more “speech-like.”  Moreover, if American courts allowed citation to any unpublished opinion as binding precedent, our system would more closely resemble that of England, where unreported decisions have traditionally been citable.  In reality, however, allowing the citation of unpublished opinions will probably only accelerate the trend towards textualization.  In essence, it will feed more text to lawyers who grow ever hungrier for it.  


1.
The Evolving Meaning of “Publication”


The rallying point for the movement to allow citation of unpublished opinions is the case of Anastasoff v. United States.
  But the movement was actually precipitated by events a decade or two earlier, when the major online legal databases, Lexis and Westlaw, began to make ever more unpublished cases available to lawyers.  The result was that lawyers looking for a good precedent would find what seemed to be the perfect case, only to be disappointed on closer examination to find it was unpublished.  Those who practiced in a no-citation jurisdiction, and to a lesser extent those in limited-authority or persuasive-authority jurisdictions, would have felt that the rules deprived them of just the case they needed to win a lawsuit.  Consider the analogy to Adam and Eve in the Garden of Eden, where the forbidden fruit dangled temptingly before their eyes, only to be told by God that they could not touch it.
  In like manner, the online databases dangle the fruit, but the courts forbid its consumption.  The frustration that some lawyers feel at not being able to cite relevant cases is certainly understandable.


It is worth observing that with the rise of computers and the internet, the meaning of publication has changed substantially.  Previously, “unpublished” was effectively a synonym of “unprinted,” because printing was the only practical means of broadly disseminating the text of an opinion.  Electronic publication has made more accessible not only printed legal materials , but also many materials that were not or would not have been printed in the past.  Once those previously unprinted materials became easily available, it is natural that people would want to use them.


It is also worth noting that Lexis and Westlaw have a financial interest in promoting the use of unpublished materials.  The more resources they provide to lawyers, the more they can charge for their services.  It is noteworthy that Westlaw in particular not only provides access to unpublished opinions, but makes it difficult for clients to avoid them.  Virtually all of its databases of opinions include both published and unpublished opinions.  There is often no easy way to search only published opinions.  Thus, lawyers who use the service in a strict no-citation state like California are invariably confronted with search results that include large numbers of potentially relevant but unpublished opinions.  For instance, a Westlaw search conducted on the database of California cases (CA-CS) on June 30, 2004, using the search string "holographic will,” produced a total of 580 documents.  Of the thirty-four decided after January 1, 2000, only six were published opinions that can be cited in California courts.  Moreover, the ten most recently decided cases were all unpublished.   Unlike Lexis, Westlaw has no separate database that includes only precedential California decisions, and there appears to be no way to set one’s personal preferences to systematically exclude unpublished cases from search results.
  


Not only is it a waste of the lawyer’s time to have to wade through so many nonprecedential decisions, but it seems likely that it will promote the movement to abolish no-citation rules.  Whether this is a purposeful strategy is a matter of conjecture.  What is clear is that the movement to give some kind of precedential status to unpublished cases will lead to such a large body of precedent that printed books of case reports will become completely obsolete.  The only practical method of storing and searching such a mass of precedent will be electronic.


2.
The Anastasoff Case and the Controversy About Limited Publication


Against this background, it is hardly surprising that the Anastasoff opinion provoked widespread discussion.  The case began as a routine tax case with a relatively straightforward legal issue: whether a taxpayer’s claim for a refund arrived within the statutorily-mandated time if it arrived a day late, even though she mailed it on time.  The district court decided that the statute referred to the time when the claim arrived, and that it was therefore untimely.  Anastasoff appealed to the Eight Circuit, which affirmed the district court’s decision.
  


What provoked a great deal of attention from the legal world was not the court’s holding, which was on a relatively insignificant aspect of tax law, but how it reached its decision.  Judge Arnold, who wrote the opinion for a three-judge panel, held that he was bound by a previous unpublished Eighth Circuit case.
  According to the Eighth Circuit’s rules, unpublished opinions “are not precedent and parties generally should not cite them,” although they can be cited “if the opinion has persuasive value on a material issue and no published opinion of this or another court would serve as well.”
  Under this rule, the judges on the panel could have looked at the previous case, could have decided that they were persuaded by it, and could then have written an opinion that tracked the reasoning of the unpublished case.  This Judge Arnold did not do.  Rather, he declared his panel bound by the previous decision, regardless of whether they agreed with it.  The reason, according to the panel, was that the rule giving only persuasive effect to the court’s unpublished decisions was unconstitutional.   


According to Judge Arnold, Article III of the Constitution requires that every prior decision by a court, as well as any decision by a court that is above it in the hierarchy, must be obeyed.  In other words, courts do not have the power to declare which of their opinions are to have precedential effect; all of their opinions must have such force.  Thus, “Rule 28A(i) expands the judicial power beyond the limits set by Article III by allowing us complete discretion to determine which judicial decisions will bind us and which will not.  Insofar as it limits the precedential effect of our prior decisions, the Rule is therefore unconstitutional.”


We can leave the constitutional issues to scholars more competent to address them, but it is worth commenting on the court’s historical observations.  The circuit’s rule violates Article III, according to Judge Arnold’s opinion, because the framers of the Constitution were familiar with the doctrine of precedent and therefore implicitly adopted the common-law system of adjudication that was used when the Constitution was ratified.
  Yet a closer analysis of the history of the concept of precedent suggests that it would be highly problematic for modern courts to try to replicate conditions that existed over two hundred years ago, even if they felt obligated to do so.
  


It is true that when the Constitution was ratified, any previous case, published or not, could be cited in court.  That did not mean, as we have already seen, that a single case that was on point would invariably bind a later court.  Certainly in England, judges gave greater or lesser deference to a precedential decision depending on factors such as the reputation of the judge, how old the case was, the status of the court, and the quality of the reports in which it appeared.  Moreover, a case could function as an influential precedent even if there was no opinion at all, as we saw in our discussion of Raffles v. Wichelhaus.  It was not true that in the late eighteenth century, any previous case was binding authority in the way it is today.  


Roughly the same conditions existed in the United States when the Constitution was adopted.
  Consider the problems posed by uneven reporting, the delivery of oral seriatim opinions that were published by reporters without being reviewed by the judges who delivered them, a court system that had no clear hierarchy, and the notion that the common law was unwritten and resided in the collective memories of the legal profession.  It seems unlikely that a court would consider itself strictly bound by a single decision under such circumstances, and it is even less likely that it would hold itself strictly bound to follow an unreported decision.  Even if we believe that it matters what the framers thought, it is hard to imagine that they would have anticipated that we should be forever saddled by past conceptions and practices, charming as they sometimes are.
 


Even more significant is that reporting practices of the time effectively created a system that is similar to the current publication rule in most American jurisdictions.  Recall that in the past English judges delivered oral opinions that might or might not be reported.  Whether to report a case was up to the discretion of the reporter or printer.  In theory, if not always in practice, any case presenting a novel issue of law or making a change in existing law would be reported.  Although unreported cases could, and to some extent still can, function as precedents, it is hard to believe that a case that a judge or barrister remembers having heard about could have binding force, in the way that written precedents currently bind subsequent or inferior courts.  Basically, most unreported decisions in the late eighteenth century would have been treated in much the same way that we currently treat persuasive authority.  It is hard to imagine that a judge would give binding effect to a case that was not printed in any book and whose very existence rested solely on the memory of a barrister before the court.  At best, such a case would have been mildly persuasive.  This historical state of affairs is actually quite similar to the rule in the Eighth Circuit, which the Anastasoff court found unconstitutional: published opinions are binding precedent, while unpublished cases can be cited for their persuasive value.  The major difference resides in who decides what to report or publish.  When the Constitution was ratified, it was the reporters who made this decision.  Currently it is done in the United States by judges.   


If the concept of precedent was frozen in place when the Constitution was ratified, we would have to give back to private reporters the power to decide which opinions merit publication.  And we might also have to go back to oral seriatim opinion delivery and the notion that judges do not make law, but merely discover it.
  As Michael Sinclair has pointed out, the fact that the framers of the Constitution most likely adhered to the declaratory theory of the common law, which has long since been abandoned, is problematic for any originalist approach to this issue.


Anastasoff soon faded from view.  The Internal Revenue Service did right thing and gave Ms. Anastasoff her refund.  As a result, the case became moot and the opinion was vacated.
  Nonetheless, the controversy has lived on.  The Ninth Circuit, in an opinion by Judge Alex Kozinski, addressed the same issue as the Anastasoff case but came to the opposite conclusion, holding that the circuit’s no-citation rule does not violate Article III, and expressly concluding that federal judges have the power to decide which cases are precedential.
  


Those who oppose rules that limit citation or that deprive certain cases of precedential force advance a number of arguments.   A practical concern, as mentioned, is that lawyers feel that they are being deprived of cases that might benefit them.  In addition, judges should be held accountable for the decisions that they make.  Because unpublished opinions are short and sometimes difficult to find, judges may be treating such cases with less careful consideration or might even be making decisions based on whims rather than the law.
  And it might be more difficult to obtain review from a higher court.
  Moreover, critics have argued that judges are not particularly good at deciding which opinions have precedential value and should therefore be published.


A particularly interesting criticism is that unpublished opinions are suspect because they constitute unwritten law.  Written law, in contrast, functions as a check on governmental power.  It is a bastion of freedom that functions as a defense against tyranny.
  A somewhat more nuanced argument along the same lines is made by Reynolds and Richman, who suggest that “[t]he discipline of providing written reasons…often will show weaknesses or inconsistencies in the intended decision that may compel a change of the rationale or even in the ultimate result.”
  In an interesting historical about-face, the legal profession’s former exultation of the unwritten nature of the common law as a bastion against tyranny and legislative meddling has been turned into the exact opposite.

In the opposing camp, advocates for limited-publication rules point out that when an opinion is ordered to be published because it adds to the legal literature, the judge who writes it must take a great deal of time to set out the facts, and, more importantly, to present the court’s disposition of the case in a way that is comprehensible and legitimate.  Not only must the court consider the case before it, but it must take into account how the rules or principles it adopts might be applied to future cases.  The views of other judges on the court who must join in the opinion must also be taken into account.  All of this takes a great deal of time and effort, making it impossible for judges to give such extensive treatment to every case that they decide.  In the Ninth Circuit, for instance, judges must write around 150 opinions a year, and they must read hundreds of others.  It simply is not practical to expect extensive and carefully-written opinions in so many cases.  Thus, the judges in that circuit produce published opinions in about 20% of all cases, which are binding precedent.  The rest may not be cited.
  


Because most of these unpublished cases involve routine application of existing law to the facts, there is felt to be no need to publish them or to allow lawyers to cite them.   In fact, proponents of no-citation rules argue that permitting opinions in such cases to be cited is not just a waste of everyone’s time, but could also be problematic because the opinions are simply not drafted with the care that goes into a published case.  In unpublished cases, according to Judges Kozinski and Reinhardt, “the result is what matters…not the precise wording of the disposition.”  Consequently, “conscientious judges would have to pay much closer attention to their precise wording” if lawyers could cite unpublished dispositions, and that would place an impossible burden on the courts.


The debate rages on.  Congress has recently held hearings on the issue.
  A couple of jurisdictions have bowed to pressure from lawyers and abolished their no-citation rules.
  And in April of 2004 the Advisory Committee on Appellate Rules of the Judicial Conference of the United States recommended the adoption of a new rule of appellate procedure that would prohibit federal courts from placing restrictions on citing unpublished or nonprecedential decisions.
  The proposed rule does not, however, address what is really at the heart of the matter: whether judges should be able to decide that only certain cases or opinions can operate as precedent.


3.
Can We Detextualize Precedent?

The arguments for and against the various publication and citation rules raise an intriguing possibility.  Critics would like to be able to cite all cases.  Judges typically respond that it would be too much of a burden to carefully craft so many opinions, focusing closely on the precise wording of each one.  An obvious solution is to return to the golden age of the common law, before precedent became textualized.  At that time, all cases were precedents, but no one paid excessive attention to the exact wording of opinions.  As we noted earlier, two or three centuries ago reports did not consist of verbatim records of what the judges said in court; rather they were summaries of what happened.  Unreported decisions had no written text at all, making it highly unlikely that a judge or lawyer who remembered a case decided ten years before, and who wished to use it as a precedent, would have been able to remember anything beyond the gist of what was said.  In those days, the common law truly was unwritten in the sense that its essence resided in the minds of judges and lawyers, rather than in books.  Books of printed reports were an important tool, but did not constitute the common law.  


Perhaps we can reverse the process of textualization.  By eliminating the rules relating to limited publication, thus taking back from judges the relatively recent self-declared power to decide which cases are precedential, we could return to a more pristine state of the common law where all cases function as precedents.  Publication would no longer matter.  Indeed, the requirement of physical printing in a bound volume is already obsolescent.  


While turning back the clock might seem an anachronistic fantasy, some participants in the controversy surrounding no-citation rules have in fact made proposals that, if successful, have the potential to reverse the gradual textualization of precedent that has been taking place during the past two or more centuries.  For example, David Greenwald and Frederick Schwarz have argued, based largely on free-speech grounds, that all appellate opinions should be citable.  Recognizing that this would place a severe burden on federal appellate judges, and that an expansion of the size of the judiciary is not likely, they suggest allowing appellate courts to dispose of routine cases by delivering oral judgments, as in England.  These opinions would be recorded and perhaps transcribed, not just for the benefit of the parties, but also to anyone else who might wish to cite the opinion.
  


This proposal would not work in jurisdictions that require written opinions in all appellate cases, as does California.  But in courts that allow bare-bones memorandum opinions, or that require no opinion at all, it would have the advantage of giving judges a relatively easy way of publicly presenting the reasons for a decision, thus avoiding the specter of  “secret law.”  Judges would have to justify a decision, but could do so in a relatively painless manner that would require little preparation beyond what is necessary in any event to decide the case.


The critical point from the perspective of this article is that spoken delivery of an opinion, especially if done directly following oral argument, would necessarily give those opinions less precedential force, even it they are citable.
  It would certainly be difficult to focus intensely on the words of an opinion that was delivered orally, without the extensive planning, editing, and revision that is common with most published opinions.  This would be a dramatic departure from current American practice, where for the most part there is only one kind of precedent: a written judicial opinion that has been certified for publication, or which has in some other manner been declared precedential.


Even if American judges decline the offer to deliver oral opinions (with or without wigs), abrogation of no-citation rules will necessarily alter our present conception of precedent as a principle of law that is binding on a lower court or later panel of the same court.  Because there is no point to citing a case that lacks precedential or persuasive force, abolishing no-citation rules inevitably requires giving some kind of status to opinions that were not certified for publication, but which have become citable.  One approach, as mentioned earlier, is to accord these opinions persuasive value.  Unlike the force of a binding precedent, which is an all-or-nothing proposition, the value of a persuasive authority, such as a case from another jurisdiction, a restatement, or a legal treatise, operates on a sliding scale.  For a court in a small state on the east coast, an opinion from New York might be more persuasive than a case on the same point from Oregon or Texas.  Likewise, the prestige of the judge writing the opinion might make a difference.  In the same way, some treatises are considered more persuasive than others.  


If unpublished opinions were treated as just another type of persuasive authority, abolishing no-citation rules and allowing such opinions to be cited in court hardly seems like it would fundamentally alter the nature of appellate decisionmaking.  Unpublished cases would still be nonprecedential, and published precedential cases would still be binding.  While this might modify the current conception of precedent to some extent, it is hardly a revolution.  The limited publication rule, though it would become more of a misnomer than ever, would remain in place as a critical gatekeeper, permitting judges to designate some of their opinions are precedential and denying such force to others.


A more interesting and radical proposal is to deformalize the notion of precedent entirely, particularly the bright-line distinction that American lawyers and judges currently draw between precedential and nonprecedential opinions.  Stephen Barnett, for example, has suggested that there are five varieties of precedent: binding precedent, overrulable precedent, “precedential value,” persuasive value, and citable precedent.
  This categorization eliminates the strict dichotomy between precedential and nonprecedential opinions.  The notion of precedent could return to its origins by referring to any preceding opinion.  Judges who write an opinion would no longer be able to decide whether it should be precedential.  The precedential value of their decision would depend on how it is later received and applied by judges and the legal profession in general.  


 What would gain prominence under such a system are the things that arguably should matter: the quality of the lawyers and arguments before the court; the training, experience, and prominence of the judges on a particular panel; the thoroughness of the judges’ research and the persuasiveness of their reasoning.  An opinion that scores highly on such criteria would have great precedential force and would be impossible to ignore.  One that scores less highly would have less influence on a later court’s decision.  Of course, if courts are in a hierarchical relationship, it would generally be prudent for the lower court to follow even those opinions that it does not find particularly persuasive, because the higher court can and probably will use its power to reverse a decision with which it does not agree.  But later panels of the same court would have much more flexibility than they now have to avoid a badly-reasoned precedent.  


Moreover, eliminating the dichotomy between cases that are precedential and those that are not would reduce the almost inevitable pressures to textualize the common law.  When a court declares that a case is precedential (i.e., certifies it for publication), those who read the case are aware that a great deal of effort has gone into drafting the exact words of the text, and they assume that all the judges who sign the opinion have reviewed that text carefully.  In essence, a majority of the judges have voted to “enact” that precise text as the opinion of the court, not unlike a legislature enacting a statute.  


Because there is a symbiotic relationship between encoding and decoding a text, those who interpret a text that has been meticulously drafted will tend to decode or interpret it with similar meticulousness.  They will, in other words, almost inevitably focus closely on the exact words of the opinion.  In that sense, rules relating to limited publication and citation, which have made the texts of published opinions highly authoritative, have clearly promoted the textualization of precedent.  Eliminating those rules is probably the most practical way of reversing the trend.  


Of course, judges have a great deal of influence over the rules that govern  their courts and procedures.  Even the relatively modest proposal to allow lawyers to cite unpublished opinions, without making any change to the status of those cases, has encountered serious opposition from the judiciary.
  As we have seen, judges fear that if all cases can be cited, and even more so, if all cases have precedential value of some kind, they will inevitably feel strong pressure to spend more time drafting and polishing those opinions.  Being allowed to deliver oral opinions might help, but it would not solve the workload problem entirely.  While it is possible that the no-citation rules will be eliminated, it seems probable that the judiciary will be loathe to relinquish its ability to declare that some opinions are precedential and binding, and that others are not.


Beyond these practical considerations, there are reasons to suspect that, in light of changes in society and the legal system, and especially because of current technology, a return to an earlier state where all cases are precedential will not really serve to detextualize the common law.  At first this conclusion might seem counterintuitive.  Modern innovations like email and websites have in many ways made the processes of communication and publication far less textual than before.  Our emails, typically dashed off quickly, are typically far more speech-like than letters were in the past.  Websites allow virtually everyone to publish his or her views on just about any topic, usually without the selectivity and editorial oversight that were common in the past.  Electronic communication and publication is far less formal and considerably more speech-like than was written or printed communication in the past.


In other ways, however, new technology may end up promoting a textualist approach to the common law.  Consider that if you send an email to a friend or acquaintance, you can often dispose of a matter with a few quick informal sentences.  Spelling errors may not necessarily be corrected, and formal words of salutation and a signature may not be necessary.  But if you send a similar email to a group of people, or to someone whom you do not know, you will compose it with greater care.  It will more closely resemble a traditional letter.  Thus, judges are not being disingenuous when they claim that the elimination of no-citation rules will force them to spend more time drafting opinions which were formerly unpublished.  If an opinion is not just addressed to the parties, as an unpublished opinion  currently is, but is instead likely to be read and cited by a much broader audience, judges will inevitably spend more time in drafting it.  Such opinions will not be as informal as they now are, but will come to have the look and feel of the published opinions that populate the bound reports.  Once they are drafted with more attention paid to text, they will tend to be interpreted correspondingly, i.e., in a more textual way.   Perhaps judges and lawyers can resist these temptations, but history is not encouraging.


Moreover, the legal profession has changed dramatically since the times when all opinions were precedents.  A century or two ago it was not a particularly wild exaggeration to suggest that the common law resided in the minds of the legal profession, rather than in the text of published reports.  Until relatively recently, the number of English barristers numbered in the hundreds and there were perhaps a dozen royal judges before whom they practiced.  The judges and lawyers met at the inns of court and often debated how to resolve difficult legal issues.  The situation in early America was not all that different.


As the number of courts, judges, and lawyers grew, especially in the United States, and as the legal profession left the proximity of the courts and dispersed throughout the country, the notion of the common law as being common knowledge in the profession rapidly became an untenable myth.  Access to accurate written texts of opinions became essential, and various reporters and publishing houses supplied the ever-increasing demand.  At this point, it would be fair to say that the common law resided in published reports.  The adoption of limited publication rules only buttressed a conclusion that had already become a practical inevitability.  The printed books of reports had not merely become essential to the practice of the common law; they were the common law.


During the past two decades, the growth of online legal databases of case reports has begun to undermine the supremacy of print.  As the volume of cases continues to expand, online databases will grow ever more essential.  If no-citation rules are eliminated, the online databases will be the only game in town.  At that point, the common law will reside in the memory banks of computers.


As the common law is increasingly stored in machine-readable format, the way in which lawyers and judges research the law has also begun to change.  The most efficient way to access such a large database is by searching for pieces of text.  Natural language searches, as appealing as the idea sounds, cannot really search for concepts.  For now, at least, any search algorithm must in some way or other concentrate on text.  


Even though computers reduce everything into a binary code, and therefore do not store text as such, the digitalization of the law is likely to make the common law even more textual than it was before.  When the law was contained in books of reports, there was no way to search for specific words or strings of text.  A lawyer who wished to research an issue generally had to access the case law by means of a digest, a legal encyclopedia, or perhaps a treatise.  All of these resources are the result of human mediation and analysis.  Also important is that they were organized conceptually.  If you wished to know whether in your jurisdiction a person could get a prescriptive easement against a water district, you would have to consult a treatise on property law, or look at a digest or legal encyclopedia under “property” or “easement” until you found the information you needed. 


Critically, all of those research tools were compiled by human beings with legal training.  In addition, each of these resources (especially legal encyclopedias and treatises) provides a great deal of context.  The lawyer doing the research would easily be able to place his search into the more general context of easements, or easements against a governmental agency.  Finally, once the lawyer found some potentially relevant cases, he would look them up in the books and have the entire case before him, starting with the first page.  He might not read the entire case, but he would at least skim it, once again giving him some notion of the context in which the case was decided.


I suspect that today, most lawyers doing similar research would access an online database and conduct a search for the term “prescriptive easement” within a few words or within the same paragraph as “water district.”  The database’s search engine would take her straight to the relevant paragraph of an opinion.  Although digests, treatises, and tools like the West key numbering system remain available, lawyers—especially younger lawyers who have limited experience with books—tend to do the majority of their research by searching for text.  We have already seen that the traditional analysis of the holding or ratio decidendi of a case is being replaced by searches for text.  Clearly, the capability and convenience of doing textual searches can only promote that trend.  In fact, if we treat all appellate decisions as precedent, vastly increasing the bulk of decisional law, textual searches may become the only practical way to conduct research.


The transfer of the common law from books to online databases is almost certainly unstoppable in the long run.  The information age is upon us.  It does not mean, however, that all information is equal.  We all know that some of the information we obtain on the internet is of high quality and very reliable, while much other information is at best worthless and at worst false, deceptive, or mendacious.  In between those extremes is a vast amount of information whose truth and usefulness is uncertain.


In the past, and to a lesser extent today, publishers and editors performed a certain gatekeeping function with respect to information flow.  Academic publishers subject proposed books and articles to peer review.
  Commercial printing houses are probably in some ways less rigorous in evaluating the quality and accuracy of the material they publish, but even they need to be concerned about their reputations and the reaction of the marketplace.  In both settings, editors work with authors to guarantee a certain level of professionalism.  Although private publication could avoid such quality control, it has traditionally been very expensive.


The internet has made it possible to avoid such formal publication.  Virtually anyone can be a publisher, at minimal cost, by posting material on a website or by emailing it to hundreds or thousands of recipients.  Much of it is junk, of course, or otherwise irrelevant.  Those of us who use the internet spend a great deal of our time sifting through questionable or useless information in order to find what we need.  So far, nothing has replaced the gatekeeping function traditionally performed by publication.


The relevance of these concerns to the notion of precedent should be evident.  Maybe it’s not such a bad idea to have someone sift through the masses of decisions and tell us which of them were carefully drafted after careful consideration not only of the facts in the case, but also in light of the implications that the decision might have in the future.  At some point, it might have been debatable whether reporters or judges should be making that gatekeeping decision, but currently judges seem to be the only viable option.  In any event, it seems that judges are generally in the best position to decide which of their cases have received the sort of care and consideration that would qualify them as precedential.


Despite the initial appeal of turning back the clock, we cannot realistically hope to restore the common law to a state where it resides in the minds and memory of its practitioners, and where judicial decisions are merely evidence of what the common law is.  The world has changed too much, and we have ventured too far down the road towards textualization to turn back.  

CONCLUSION


We cannot undo history.  But we can and should remain cognizant of the effects of creating authoritative text.  The textualization of the law has some clear benefits.  Text can promote democracy and the rule of law.  This is obviously true of statutes; the law of the land should not reside in the mind of the king or the legislature, but should be set down in permanent form and widely promulgated, so that all may know what it is.  The same is true with the common law.  The notion that the common law resides in the minds and memories of an elite group of judges and lawyers has a certain quaint attraction, but it is completely antithetical to ideals of democracy and the rule of law, which demand that the law be accessible to the public and that judicial decisions be consistent with one another.  Moreover, having judges express their opinions in writing and in their own words makes the rules and principles of the common law more fixed and less subject to later manipulation.


Of course, textualizing the common law also has its costs.  It makes the law more rigid and hierarchical.  It is less able to change in response to new circumstances.  It forces judges to apply fixed rules to cases when justice might suggest otherwise.  


Weighing these costs and benefits suggests that textualization is neither inherently good nor evil.  When a fixed rule is desirable, it makes sense for judges to draft a clear textual statement.  Elsewhere, it may be prudent for judges to create a more flexible standard that is open to subsequent common-law development.  Judges should avoid trying to create sound-bites in their opinions.  And lawyers should resist the temptation to search the internet for just the right snippet of text, especially when doing so replaces the process of legal reasoning which has traditionally been the essence of the common law.
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� See Polan International Trades, Incv. v. Narcam, 653 So. 2d 412, 416 (Fla. Dist. Ct. App. 1995) (damages must have been “within the contemplation of the parties,” leaving out “reasonably” and citing Hadley); Williams v. Ubaldo, 670 A.2d 913, 917 (citing Hadley but requiring that the possibility of circumstantial damages must have been communicated by the plaintiff to the defendant and that they must therefore have been “in the contemplation” of both parties.)


� 653 A.2d 254, 264 (Del. 1995).


� Id., citing McClain v. Faraone, 369 A.2d 1090, 1092 (Del. Super. 1995).


� Restatement (Second) of the Law of Contracts, § 351.


� Senior Estates, Inc. v. Bauman Homes, Inc., 539 P.2dw 142, 146 (Or. 1975).


� Melvin Aron Eisenberg, The Principle of Hadley v. Baxendale, 80 Cal. L. Rev. 563, 567-68 (1992).


� 653 A.2d at 264.


� Deitsch v. The Music Co., 6 Ohio Misc.2d 6, 7 (1983).  See also Certain-Tweed Products Corp. v. Goslee Roofing, 339 A.2d 302, 314 (Ct. of Special App. Maryland 1975); Goodstein Construction Corp. v. City of New York, 604 N.E2d 1356, 1360 (N.Y. Ct. App. 1992) (special damages must be shown “to be in the contemplation of the parties at the time the contract is made.”).


� Remember that in the English system, it is reporters and printers who decide what to report, something that is sometimes felt to be a weakness in their system.


� County of Los Angeles v. Kling, 474 U.S. 936, 937 (1985) (Stevens, J., dissenting).


� The entire mission statement is available at http://www.nonpublication.com/ (visited June 30, 2004).  The Committee seems to be largely the work of one lawyer, Kenneth Schmier, who is at least partly motivated by having lost a California appeal, brought on his own behalf, that was disposed of via an unpublished case, and that purportedly cost him to lose $700,000.  See Statement of Kenneth Schmier, Chairman, Committee for the Rule of Law, in Hearings at 20, 22.*


� David Greenwald and Fredrick A.O. Schwarz, Jr., The Censorial Judiciary, 35 U.C. Davis L. Rev. 1133 (2002).*


� Charles E. Carpenter, Jr., The No-Citation Rule for Unpublished Opinions: Do the Ends of Expediency for Overloaded Appellate Courts Justify the Means of Secrecy?, 50  S.C. L. Rev. 235, 249 (1988).


� See Anastasoff v. United States, 223 F.3d 898, 904 (8th Cir. 2000), vacated as moot, 235 F.3d 1054 (8th Cir. 2000) (en banc).* 


� William L. Reynolds & William M. Richman, An Evaluation of Limited Publication in the United States Courts of Appeals: The Price of Reform,  48 Univ. Chi. L. Rev. 574, 608 (1981).*


� Id. at 610-11.* [Reynolds and richman]


� Id. at 621.* [Reynolds and richman]


� See also Martineau, Restrictions on Publication, at 131.


� Richard A. Posner, The Federal Courts: Crisis and Reform 123 (1985).


� 223 F.3d 898.* 


� See also Joshua R. Mandell, Note, Trees That Fall in the Forest: The Precedential Effect of Unpublished Opinions, 34 Loy. L.A. L. Rev. 1255, 1294 (2001).*


� It is possible to achieve this result by modifying the search string to exclude unpublished cases, but it is rather roundabout and cumbersome.


� Anastasoff, 223 F.3d at 899.* 


� 223 F.3d at 899. 


� 8th Cir. R. 28A(i), cited at 223 F.3d at 898.*


� 223 F.3d at 905.*


� 223 F.3d at 898-900.


� See also Mandell, supra, at 1276-90.*


� On precedent in early America, see also Thomas Healy, Stare Decisis as a Constitutional Requirement, 104 W. Va. L. Rev. 43, 73-91 (2001).*


� See also Hart v. Massanari, 266 F.3d 1162-69.*  


� Interestingly, Judge Arnold suggests that the framers adhered to the declaratory theory of adjudication.  223 F.3d at 901-02.  For a contrary view, see Hart, 266 F.3d at 1163-4.*


� Michael B.W. Sinclair, Anastasoff versus Hart: The Constitutionality and Wisdom of Denying Precedential Authority to Circuit Court Decisions, 64 U. Pitt. L. Rev. 695, 711 (2003).*


� 235 F.3d 1054 (8th Cir. 2000) (en banc).


� Hart v. Massanari, 266 F.35 1155 (9th Cir. 2001).*


� William L. Reynolds & William M. Richman, An Evaluation of Limited Publication in the United States Courts of Appeals: The Price of Reform,  48 Univ. Chi. L. Rev. 574, 621 (1981).*


� See, e.g., Deborah Jones Merritt & James J. Brudney, Stalking Secret Law: What Predicts Publication in the United States Courts of Appeals, 54 Vand. L. Rev. 71 (2001).


� Reynolds and Richman, supra, at 581.* 


� Milton J. Silverman, The Unwritten Law: The Unpublished Opinion in California, 51 Cal. St. B.J. 33, 33-34 (1976).* 


� Reynolds and Richman, supra, at 603.*


� Alex Kozinski and Stephen Reinhardt, Please Don’t Cite This! Why We Don’t Allow Citation to Unpublished Dispositions, Cal. Lawyer, June 2000, at 43, 43-44.*


� Id. at 44.* [kozinski]


� See Hearings, supra.


� See Stephen R. Barnett, From Anastasoff to Hart to West’s Federal Appendix: The Ground Shifts Under No-Citation Rules, 4 J. App. Pract. & Process 1 (2002).*


� Judicial Conference Backs Proposal to Ease Restrictions on Citing Unpublished Opinions, 72 U.S.L.W. 2626 (April 20, 2004).*  


� David Greenwald and Fredrick A.O. Schwarz, Jr., The Censorial Judiciary, 35 U.C. Davis L. Rev. 1133, 1169-70 (2002).


� The authors also recognize that because of the informal nature of these opinions, they would generally constitute less forceful precedents than their written counterparts.


� Stephen R. Barnett, From Anastasoff to Hart to West’s Federal Appendix: The Ground Shifts Under No-Citation Rules, 4 J. App. Pract. & Process 1, 9-12 (2002).*


� The proposal to eliminate the no-citation rule was immediately controversial.  See Appellate Rule Revision Postponed, 72 U.S.L.W. 2767 (June 22, 2004).*


� See generally Naomi Baron, Alphabet to Email: How Written English Evolved and Where It’s Heading (2000).*


� Frederick Schauer has noted that just as lawyers just read part of a statute, modern online sources make it easy to find and read just part of an opinion.  Frederick Schauer, Opinions as Rules, 62 U. Chi. L. Rev. 1455, 1473 (1995).


� Law reviews are an odd exception, probably because of the volume of material they receive.
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